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 1 AFTERNOON SESSION, MONDAY, SEPTEMBER 24, 2018

 2 (Whereupon, court was reconvened at 1:30 p.m., 

 3 with all parties present, and the following proceeding 

 4 was had:)

 5 THE COURT:  Do the parties stipulate that 

 6 the duly-impaneled jury is in the box?  

 7 MR. SMITH:  Yes, your Honor.  

 8 MS. DeSOTO:  We do, your Honor.

 9 THE COURT:  All right.  At this time I am 

10 going to read you some preliminary instructions.  These 

11 are not easy listening but a copy will go into the jury 

12 room with you.  These are the instructions on the law 

13 that apply to every case so they're called "general 

14 instructions."  At the conclusion of the case I will read 

15 you the somewhat more complicated instructions that apply 

16 to this case specifically.  And it's likely that we'll be 

17 able to have ten copies for you folks to follow along so 

18 you don't have to listen interminably without something 

19 to read along with.  

20 (Whereupon, the Court read Jury Instructions 1 

21 through 5 to the jury and then the following proceeding 

22 was had:)

23 THE COURT:  And what that means, if you pass 

24 the attorneys or the parties in the hall, you shouldn't 

25 even pass the time of day.  It seems rude at the time but 
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 1 it's necessary so that everyone is assured that they got 

 2 a fair trial.  

 3 (Whereupon, the Court resumed reading Instruction 

 4 Numbers 6, 7, 8 and 9 and then the following proceeding 

 5 was had:)  

 6 THE COURT:  Mr. Smith, the plaintiffs may 

 7 open.  

 8 MR. SMITH:  Your Honor, we have just one 

 9 quick matter to take up with the Court if that's all 

10 right.  

11 THE COURT:  Sure.  

12 MR. SMITH:  Would you like us at the Bench, 

13 your Honor?

14 THE COURT:  Yeah.  

15 (Whereupon, a discussion was then had off the 

16 record.)

17 THE COURT:  All right.  You may open.  

18 MR. SMITH:  If it pleases the Court.  Thank 

19 you, your Honor.  

20 Ladies and gentlemen, if you'll remember, I told 

21 you this morning about the different parts of the case.  

22 And I told you that during -- here we go.  I'll just wait 

23 for the train to go by.  

24 (Whereupon, a pause was taken in the proceeding.)

25 MR. SMITH:  I told you during jury selection 

MARSHALL & MARSHALL REPORTING SERVICE
POLSON, MONTANA  (406) 883-5237



                                                       Page 149

 1 that is not the opportunity for us to talk about the 

 2 evidence, for you to hear the evidence.  We are now at 

 3 opening statements and the opening statement provides me 

 4 with an opportunity to tell you about the evidence that 

 5 you will hear and what the evidence will show during the 

 6 trial of this case.  

 7 The evidence in this case will show that this is a 

 8 case about a church that knew about a known child 

 9 molester.  When I say that the church knew about a known 

10 child molester, the church knew who he was.  They knew 

11 who his victims were.  And the evidence will show that 

12 they knew the sick things he did.  

13 And what do we all know about child molesters?  We 

14 know that child molesters prey on children.  That is 

15 their victims.  And then if we do not protect children 

16 from people we know to be a child molester, children will 

17 get sexually abused.  

18 You're going to hear in this case about how 

19 Montana law requires clergy members to report child abuse 

20 to the authorities.  But in this particular case the 

21 church you're going to hear about and their clergy 

22 refused to follow the law.  And they refused to follow 

23 the law because they favored the secrecy of their church 

24 over the safety of children.  

25 Now we've talked a lot about the mandatory 
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 1 reporter law and what it is.  And I want to be clear.  

 2 The Judge will ultimately instruct you on what the law is 

 3 and you will see that at some point in the case.  You'll 

 4 see it come from the Court.  

 5 So I want to put up right now what I expect the 

 6 Court will instruct you as to what the law is.  This is 

 7 it (indicating), what I expect the Court will instruct 

 8 you is Montana's mandatory reporter statute.  And here's 

 9 the reason I put this up here.  I put it up here because 

10 sometimes, when we talk about the law and what the law 

11 is, we get a little intimidated by it and we think, "Oh, 

12 that's for lawyers."  But I'm putting it up here right 

13 now so that you can get familiar with it and you'll 

14 recognize what this is when the Court instructs you on 

15 the law.  

16 So let's just walk through it.  This is what 

17 you'll see.  It says, "When the professionals and 

18 officials listed in Subsection (2)" and then down here in 

19 Subsection (2) it says, "professionals and officials 

20 required to report are clergy."  There are some other 

21 folks who are reporters but for purposes of this trial 

22 you need to look for this when the Court instructs you 

23 that it applies to the clergy.  

24 It says, "When those professionals know or have 

25 reasonable cause to suspect, as a result of information 
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 1 they received in their professional or official capacity, 

 2 that a child is abused or neglected, they shall report 

 3 the matter promptly to the Department of Public Health 

 4 and Human Services or its local affiliate."  

 5 All right.  So let's break that down and look at 

 6 what the elements are of this lawsuit.  When you see it, 

 7 you can look at it and you can say, "Okay, I know what 

 8 the elements are that Mr. Smith talked about."   

 9 The first element that that applies to is clergy.  

10 And we're going to talk about, in this case, who are 

11 clergy, who meet that legal definition.  

12 The next element you want to be familiar with is, 

13 when is the law triggered?  And that's this part where it 

14 says, "when the professionals know or have reasonable 

15 cause to suspect" and it talks about a child being abused 

16 or neglected.  So it's triggered when a clergy member 

17 knows or suspects child abuse.  

18 The next element -- this is the third one.  There 

19 are three parts to it.  It says what happens when the law 

20 is triggered.  And notice I have underlined it.  It says, 

21 "They shall report."  And the reason I underlined that 

22 language is because it's really important because it 

23 doesn't say "you might report, maybe report," it says 

24 "you shall report."  It's mandatory.  And that's the 

25 reason why this is called the Mandatory Reporter Law.  It 
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 1 requires that the abuse be reported to the Department of 

 2 Public Health and Human Services or its local affiliate.  

 3 And that makes sense.  We report it to someone who can 

 4 take action.  We report it to someone who can take action 

 5 so kids are protected.  

 6 Let's talk specifically about what happened in 

 7 this case.  You now know from hearing about this case --  

 8 let's put this right here (indicating) as long as 

 9 everybody can see it -- this case is about the Jehovah's 

10 Witnesses.  You see, the Jehovah's Witnesses knew that a 

11 church member was molesting children.  "Now, Neil," I 

12 know you're thinking, "what do you mean when you say that 

13 the evidence is going to show that they knew?"  

14 I want you to listen for these things.  The 

15 evidence is going to show that the victims reported to 

16 the church and to its clergy.  They knew because it was 

17 reported.  I want you to listen to how the church 

18 conducted an investigation and confirmed themselves that 

19 the abuse took place.  It's the second way they knew.  

20 And then the third thing I want you to listen for, 

21 as the evidence comes in this case, is that the child 

22 molester actually admitted to the church that he was a 

23 child molester and he molested children.  

24 And then another thing I want you to pay attention 

25 to is when you hear -- and you've heard somebody say 
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 1 "this is a molester that wasn't part of our 

 2 organization."  I want you to listen for this.  This 

 3 known child molester was a member of the Jehovah's 

 4 Witnesses church and attended that church with his 

 5 victims.  So listen for that as well.  

 6 Okay.  We're going to get into the details of what 

 7 happened and I need to just give you a little quick 

 8 background about who the Jehovah's Witnesses are.  We 

 9 don't have to cover everything about them just what is 

10 important.  All right.  

11 Some of you noticed I have a typo here 

12 (indicating).  First of all, the Jehovah's Witnesses are 

13 a worldwide, global religion.  They have 8.5 million 

14 followers worldwide.  They have 120,000 churches.  And 

15 the organization is run by people who are called 

16 "Elders."  Real important term.  You're going to hear a 

17 lot of talk about that.  And we are going to talk about 

18 who the Elders are and what they do.  

19 Here is what is the most important thing you need 

20 to know about Elders.  Elders are clergy.  That's the 

21 most important thing you need to know.  We're going to be 

22 talking about Elders.  We're going to talk about the law 

23 that applies to clergy.  And the thing you need to know 

24 is that Elders are clergy. 

25 Okay.  Let's shift gears and talk about who are 
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 1 the defendants in this case, right.  You say, "Hang on, 

 2 Neil, I thought we were talking about the Jehovah's 

 3 Witnesses now you've got some different names up here."  

 4 Let me explain why this is the case.  There are three 

 5 defendants.  I'm going to walk through who they are and 

 6 tell you why they're defendants.  

 7 The first one is Watchtower Bible and Tract 

 8 Society of New York, Incorporated.  That is their full 

 9 name and it is a mouthful.  So everybody abbreviates that 

10 they are Watchtower or Watchtower New York.  So when you 

11 hear that term I want you to know we are talking about 

12 one of the defendants.  

13 Okay.  The next one -- you already heard 

14 Ms. DeSoto mention this -- is a defendant called the 

15 Christian Congregation of Jehovah's Witnesses.  Another 

16 mouthful and so we abbreviate that as CCJW.  So when you 

17 hear us talk about CCJW, that's another defendant.  

18 And the last one is Thompson Falls Congregation.  

19 That one is easy so understand.  That's the local church 

20 here in Thompson Falls, the local Jehovah's Witnesses 

21 church.  

22 Okay.  Your next question is, "Hey, Neil, why are 

23 you talking about corporations when this is about the 

24 Jehovah's Witnesses?"  That's a good question.  You see, 

25 the Jehovah's Witnesses are a big organization and they 
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 1 have office building headquarters in New York.  

 2 They have -- the evidence will show they have 

 3 dormitories where they house their elders and feed them 

 4 and provide for them all their needs. They have to be 

 5 able to enter into contracts.  They have to be able to 

 6 open bank accounts.  And to do that they had to set up 

 7 these legal corporations.  And that's their choice.  

 8 That's how they chose to run their religion through these 

 9 corporations.  And that's why these corporations are 

10 defendants.  

11 And you're going to hear -- and I'm going to show 

12 you an outline and explain to you how these two 

13 corporations, Watchtower and CCJW -- and I want you to 

14 hear this.  These two specifically knew about Max Reyes 

15 right here in Thompson Falls, what he was doing and who 

16 his victims were.  These corporations all the way in New 

17 York had the exact details, the evidence will show, of 

18 what was happening in Thompson Falls, who the victims 

19 were.  And the evidence will show that there were Elders 

20 in these corporations that knew these things.  Okay.  

21 That's who the defendants are.  

22 Now I need to just very briefly talk to you about 

23 some important beliefs that the Jehovah's Witnesses have.  

24 And, remember, people can have beliefs but this case is 

25 about the actions they took, the decisions they made and 
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 1 their failure to follow the law.  

 2 Two important beliefs you need to know about the 

 3 Jehovah's Witnesses.  The first one you need to know 

 4 about is called "the two witness rule."  The two witness 

 5 rule is a belief that they have turned into a policy.  

 6 And it is their belief that their church can take no 

 7 action against a member based upon the testimony of one 

 8 witness, you've got to have two.  

 9 I'm bringing this up to you now because the 

10 evidence is going to show they applied that rule even in 

11 an instance of child sex abuse.  When one child is coming 

12 forward saying, "I'm a victim, please help me," the two 

13 witness rule says, "Sorry, you're only one witness."  

14 That's why I bring that up.  So listen for it.  

15 The other important belief that you need to know 

16 about is that Elders -- they keep secrets.  They keep 

17 secrets even when the information they know about is 

18 about a known child molester.  

19 So as we go through this case you're going to 

20 hear -- and I'm going to walk you through how this 

21 happened -- how there is a policy that comes down all the 

22 way to the Elders right here in Thompson Falls and it 

23 says, "If you know about child abuse, the very first 

24 thing you do is you call the legal department.  That's 

25 the first thing you do.  And the legal department up in 
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 1 New York is going to tell you what to do.  And if the 

 2 legal department tells you you don't have to report it, 

 3 you better keep it a secret."  And that is their policy 

 4 that Elders keep secrets.  So listen for that as we go 

 5 through it.  We don't have to get into all of their 

 6 beliefs, those are the two important ones to know about.  

 7 Now I want to get into the exact details of the 

 8 case.  So if you have an outline and an understanding as 

 9 we go through the witnesses -- and to do that the first 

10 thing I need to do is tell you who some people are.  

11 Don't be overwhelmed by this.  Don't feel like you have 

12 to memorize it.  This (indicating) is the board we're 

13 going to use throughout the trial so you'll always be 

14 able to look back on it and go, "Oh, man, I forgot who 

15 Joni is.  I forgot who Max is."  You're going to look at 

16 this board and it's going to serve as a reminder.  

17 This (indicating) is a family tree.  And I'm 

18 laying this out so that when we talk about these names 

19 you understand the family structure.  At the top we've 

20 got Joni and Peter, Senior, a married couple.  There are 

21 three layers so we're going to talk about them as being 

22 the grandparents.  They had three children; Ivy, Holly 

23 and Peter, Junior.  That's why they're on the next level.  

24 The third level is the grandchildren.  And that's 

25 where we have Lexi.  So this is a family unit over here 
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 1 (indicating); the grandparents, children and 

 2 grandchildren.  

 3 Over here (indicating) to the side is Max.  He is 

 4 the known child molester.  Why do I have him to the side 

 5 connected with a dotted line?  Joni and Peter divorced.  

 6 Joni remarried Max.  And Max attended the Jehovah's 

 7 Witnesses church with his children and grandchildren.  

 8 Okay.  So that's the family structure.  That's some of 

 9 the names.  Don't worry, every time we come back to these 

10 folks we're going to put this chart up so that you can 

11 remember who everybody is.  

12 Here (indicating) in green are some of the 

13 victims.  When I say "victims," it's the people that Max 

14 sexually abused.  We've got Holly.  Max sexually abused 

15 her.  Jehovah's Witnesses knew about it.  Max sexually 

16 abused Peter, Junior.  He's not a plaintiff in this case 

17 but he was a victim.  You'll hear evidence the church 

18 knew Max sexually abused him.  Then we have Lexi.  I 

19 introduced you to her today.  She's sitting over here 

20 (indicating).  She was a victim that Max sexually abused.  

21 So that is kind of the background of who we're 

22 talking about.  And, you know what, I'm going to keep 

23 that one up there so as I walk through this you can 

24 remember who it is.  

25 All right.  Now, "Neil has been saying that the 
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 1 church knew that Max Reyes was sexually abusing kids."  

 2 They knew because twice -- twice they were notified.  And 

 3 we're going to talk about the two times they were 

 4 notified.  One time they were notified is in 1998.  All 

 5 right.  So in your mind put it in those compartments.  

 6 We're going to talk about the 1998 report.  We're going 

 7 to talk about the 2004 report.  Those are the two times.  

 8 As we go through those, let me start by talking 

 9 first about when and how they learned Max Reyes was a 

10 child abuser in 2004.  Start down here at the bottom.  

11 This is one of the times they were notified.  You start 

12 down here at the bottom with Peter.  

13 The first thing that happened you're going to hear 

14 evidence that Peter went to the Elders at the Thompson 

15 Falls church and told them, "I am being sexually abused.  

16 I've been sexually abused by Max Reyes."  But remember, 

17 Jehovah's Witnesses have the two witness rule.  Peter is 

18 just one guy.  Peter says, "You know what, Holly" -- 

19 that's his sister over here (indicating), one of the 

20 plaintiffs in the courtroom -- "Holly can be a second 

21 witness.  She can back this up."  

22 And you're going to see this board, when I walk 

23 through this with people involved, and they're going to 

24 confirm the Thompson Falls Elders, after they heard from 

25 Peter, they reach out to Holly.  They placed a phone call 
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 1 to Holly.  And Holly tells them as another person, "Max 

 2 Reyes, a member at your church, sexually abused me."  Not 

 3 only does she tell them that, she puts it in writing.  

 4 And I think you're going to have a chance during this 

 5 trial to see that letter.  

 6 All right.  So now we have two people that have 

 7 notified the Elders in the local church.  And this is 

 8 very, very important right here (indicating).  It's over 

 9 here in red.  I want you to pay very close attention to 

10 what happens here.  And the reason I want you to pay 

11 close attention is you're going to hear a bunch of talk 

12 during this trial from the defendants about 

13 confidentiality.  And I want you to remember what's in 

14 red right here (indicating).  

15 After Peter and Holly tell the Elders what 

16 happened, the Elders go to the child abuser.  They go to 

17 Max Reyes and they tell him what the kids have said.  

18 They alert him.  They tip him off.  They shared that 

19 information with him.  That's really important because 

20 they don't keep the information confidential, they go 

21 tell somebody else.  

22 It's also important because Max admits to the 

23 Elders that he's a child molester.  Keep in mind why I'm 

24 telling you this.  I'm telling you this because we're 

25 talking about a statute that says "clergy shall report 
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 1 abuse."  All right.  So as we go through this, listen to 

 2 all the times that clergy know about this.  

 3 All right.  So we've got Elders at the local 

 4 Thompson Falls church that have heard these reports from 

 5 two victims, Peter and Holly, 2004.  They have an 

 6 admission from Max.  What did I tell you the very thing 

 7 they are taught to do?  Call the legal department.  And 

 8 that's what they do.  They place a call to the legal 

 9 department.  

10 Now when I say "legal department," I'm not talking 

11 about calling a law firm like my firm or a lawyer here in 

12 Thompson for advice.  They call the in-house lawyers at 

13 Watchtower.  Watchtower is their national organization.  

14 It's the people that control the Elders and give them 

15 their instructions, tell them what to do and control 

16 whether they have their position.  It is required that 

17 the Elders do what the legal department says to do.  

18 And the evidence you will hear in this case is 

19 that the legal department says, "You don't have to 

20 report.  Not only do you not have to report, remember 

21 we've got our secrecy policy."  So if you don't have to 

22 report, you keep it quiet.  That's what the Elders do.  

23 And they then are instructed to document what they know 

24 with their administrative offices over here at the other 

25 defendant CCJW.  
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 1 So you're going to hear witnesses talk about 

 2 calling Watchtower and being told not to report.  And 

 3 you're going to see, I think, some of those documents 

 4 that go to the other defendant, a defendant run by Elders 

 5 where they document what they know and when they know it.  

 6 Through this lawsuit we've been able to obtain 

 7 some of the defendants' secret documents.  And I think 

 8 you'll have a chance to see those as evidence in this 

 9 case.  And if you look at those documents, these are the 

10 things I want you to watch for as you see them.  I want 

11 you to watch for does it have an identity of a child 

12 molester?  Does it have dates?  Does it have details 

13 about what the guy did?  And I think you'll see that they 

14 have that information.  

15 Now, this is what happened in 2004.  We all know 

16 what somebody is suppose to do next with the law.  

17 Without the law, what do you do?  You know you've got a 

18 known child molester.  You report him.  You report him to 

19 the authorities so you can prevent other kids from being 

20 sexually abused by him.  But that is not what they did.  

21 Instead, these three defendants chose -- the evidence 

22 will show they made the conscious decision that they were 

23 not going to report him.  They made a conscious decision 

24 to not follow the law.  

25 Now, if you heard -- during the Court's 
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 1 instructions, one of the instructions that he gave you 

 2 was that the Court has already ruled on 2004.  He 

 3 instructed you during those instructions that the 

 4 defendants violated the law and they are liable.  You'll 

 5 be asked to decide what damages they caused by failing to 

 6 report this guy and for choosing not to follow the law.  

 7 That is 2004.  

 8 Okay.  We're talking about two elements.  Of 

 9 course the defendants dispute what they knew and when 

10 they knew it.  And you're also going to hear about a '98 

11 one. In 1998, the evidence will show, Holly -- she was 12 

12 years old at the time.  She went to the elders at the 

13 local church -- Thompson Falls church and she told them 

14 that Max was sexually abusing her.  But she is just one 

15 witness.  And so the court took no -- or the church took 

16 no action.  And, of course, they now say that that never 

17 happened.  

18 The reason I put this up here is you're going to 

19 hear that in 1998 CCJW, over here (indicating) did not 

20 exist.  Okay.  So that's why we break these into two.  

21 2004, which the Court has ruled on, you'll just be 

22 deciding damages.  We talk about 1998 as separate because 

23 in 1998 you only have Watchtower.  

24 And what the evidence will show is that Watchtower 

25 sent the policies to the Elders in Thompson Falls that 
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 1 told them what they had to do and they had the ability to 

 2 keep these Elders out if they didn't follow their advice.  

 3 Okay.  And I put this up here because these Elders in 

 4 Thompson Falls were the people that were the agents, the 

 5 evidence will show, for Watchtower.  That is the 1998.

 6 Let's tie this all together and put it all in the 

 7 big picture real fast with our timeline.  This 

 8 (indicating) is the timeline that begins in 1994 and it 

 9 goes until 2007.  All right.  Here's what I'm showing to 

10 you on this timeline.  On this timeline you have first 

11 the window of time when Holly is sexually abused.  She is 

12 sexually abused from 1994 until 1999.  That is from the 

13 time she is age 15 -- I'm sorry, age 10 until 15.  

14 Her abuse involved every kind of touching and 

15 penetration you can imagine.  It occurred on a regular 

16 basis.  It was intercourse.  It was oral sex.  It was 

17 fondling from the time she was age 10 until the time she 

18 was age 15.  The reason I have this up here is so you can 

19 see that during the time Max Reyes is sexually abusing 

20 her, that is when she made the 1998 report.  That's when 

21 it occurred.  

22 Over here (indicating) between 2002 and 2007 we 

23 have the window of time when Lexi is being abused.  

24 That's our other plaintiff.  This is from the time she is 

25 age 6 until age 11.  Here is how she was sexually abused.  
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 1 Max Reyes fondled her.  He forced Lexi to fondle him and 

 2 to pleasure him.  She'll give you the details of it.  

 3 The reason this is up here, report number two 

 4 happened while Lexi is being abused.  The 2004 report 

 5 happened during that window of time.  And the Court has 

 6 ruled defendants violated the law right here and you'll 

 7 be asked what damages occurred after and as a result of 

 8 them violating the law.  

 9 I point this all out to you because the law is 

10 very clear on what clergy members must never do when they 

11 know a child has been sexually abused.  But this law is 

12 only enforced through a trial like this by a jury like 

13 you.  That law that you're going to hear about, it has to 

14 apply equally to all religions and it must protect all 

15 children from known child molesters.  Thank you, your 

16 Honor.

17 THE COURT:  Thank you.  For the defense.  

18 MR. TAYLOR:  Ladies and gentlemen of the 

19 jury, my name is Joel Taylor.  I have been in the 

20 courtroom for voir dire sitting alongside Katie but I 

21 have not yet addressed you.  So let me first begin by 

22 saying thank you.  Thank you very much for taking this 

23 responsibility to be jurors so seriously.  And thank you 

24 for having the wherewithal to hear these serious 

25 allegations.  

MARSHALL & MARSHALL REPORTING SERVICE
POLSON, MONTANA  (406) 883-5237



                                                       Page 166

 1 Now, I just want to express my appreciation for 

 2 your sacrifice but also describe a little bit to you who 

 3 the defendants are in this case.  Now, I don't have a lot 

 4 of charts but I am going to use this white board.  And 

 5 hopefully between the white board and the evidence you 

 6 won't need a fancy chart.  Okay.  

 7 So first let me talk to you about the Thompson 

 8 Falls Congregation.  The Thompson Falls Congregation was 

 9 established in the 1950's.  And, in fact, you see some of 

10 the members here right now in the courtroom.  These are 

11 regular Montana folks.  They work in the mill.  Some of 

12 them are loggers.  Some of them do home repairs.  Some 

13 are carpenters.  And they're trying to care for their 

14 families.  And they decide that they want to draw close 

15 to God and they accept the faith known as Jehovah's 

16 Witnesses.  And then they formed this congregation and 

17 they fellowship and worship together.  

18 Now one of the hallmarks of what the Thompson 

19 Falls Congregation does is that they go door to door and 

20 they knock on people's doors.  They've knocked on many of 

21 your doors.  Now sometimes it's at an inconvenient time 

22 but they do it only because they love you and they do it 

23 because they believe that salvation is through Jesus 

24 Christ and they want to tell other people about it. 

25 Many of you are Bible readers and you know that 
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 1 when Jesus was on the earth that's what he did.  He 

 2 talked to people who were not of his faith about his own 

 3 faith.  And that's what Jehovah's Witnesses here in the 

 4 Thompson Falls Congregation endeavor to do.  They come 

 5 from Thompson Falls, Plains.  They also come from Trout 

 6 Creek and Hot Springs.  Presently, as I mentioned, the 

 7 congregation has about 70 members.  

 8 Now, in addition to the congregation, you've heard 

 9 about two corporations.  One of them is called Watchtower 

10 and the other is called Christian Congregation of 

11 Jehovah's Witnesses or CCJW.  Those corporations assist 

12 the faith of Jehovah's Witnesses.  And so just like some 

13 of you might be Pentecostal or otherwise, you might be 

14 Baptist, you might be Catholic, so Jehovah's Witnesses is 

15 a faith but then there are corporations that assist the 

16 faith and those two corporations, Watchtower and CCJW, do 

17 that.  

18 CCJW did not exist prior to 2001 but today CCJW is 

19 primarily used as a nonprofit corporation that 

20 communicates with congregations.  Watchtower is primarily 

21 the owner of property and is also a printer.  That's 

22 probably why you've seen those journals that the friends 

23 here from the Thompson Falls Congregation are often 

24 putting out and asking you if you would like to read 

25 them.  So those are just a few of the defendants and a 
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 1 little bit about them.  

 2 I should tell you this, though, that, as with most 

 3 religions, the structure of many religions is confusing.  

 4 And so throughout our conversation and throughout this 

 5 trial you may hear terms that you don't understand, and 

 6 I'm going to do my best to make sure that I explain those 

 7 religious terms to you.  In fact, there may be occasions 

 8 even when counsel for the plaintiffs uses a term 

 9 incorrectly and you might hear me object, but that's only 

10 to make sure that we identify which defendant we're 

11 talking about.  You may even hear from the witnesses, 

12 some of which are Jehovah's Witnesses, and they may 

13 confuse which corporations do what because sometimes 

14 these things are confusing.  But ultimately, at the end 

15 of the day, you're going to know who did what and when.  

16 Before we go any further, I think it's important 

17 that we acknowledge the harm the two plaintiffs have 

18 suffered.  It's beyond question that child abuse is an 

19 abomination.  It's beyond question.  It's a serious and 

20 gross sin against God and against the victims.  There is 

21 no question about that.  That is a Bible teaching.  

22 While we acknowledge the heinousness of the sin, 

23 Thompson Falls, Watchtower, CCJW deny responsibility for 

24 it.  And as we go throughout this trial you're going to 

25 see that the responsibility really does lie not with 
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 1 these individuals.  

 2 So what are we asking of you jurors over the next 

 3 two or three days?  We're simply asking not for the 

 4 benefit of the doubt.  My clients don't need the benefit 

 5 of the doubt.  They just ask that you reserve judgment 

 6 until you've heard the entire story.  

 7 Sometimes when we hear stories -- for example, you 

 8 might hear a story that begins "once upon a time" and 

 9 right away your mind can take you to the end and you'll 

10 say, "Oh, they lived happily ever after."  Well, this 

11 trial is not really like a fairytale, it's more like a 

12 complex novel.  It's going to take a number of turns and 

13 twists.  And all we ask is that you reserve judgment 

14 until you've heard all of the evidence.  And then at that 

15 point the Judge will charge you as to the law and you'll 

16 be allowed to make a decision.  And that's in line with 

17 something the Bible says.  In the book of Proverbs the 

18 Bible says this:  "The first to state his case seems 

19 right until the other party comes and cross-examines 

20 him." 

21 So you need to hear the whole truth.  And, 

22 unfortunately, in that opening you did not hear the whole 

23 truth.  And as you listen to the plaintiffs, although 

24 they've been injured, you're not going to hear the whole 

25 truth.  What you're going to hear is embellishing around 
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 1 the edges.  And they may even go to the point of outright 

 2 spin.  And you're going to hear facts taken out of 

 3 context.  You're going to hear memories that were not 

 4 what they were when they occurred.  And you should reject 

 5 it.  

 6 Today there is a lot of misinformation out there.  

 7 If you watch the news media, they can take one fact and, 

 8 depending on their political leaning, they take that fact 

 9 and they change it.  Some people refer to that as fake 

10 news.  We do not listen to fake news when it comes on the 

11 television and we ought not listen to it in this 

12 courtroom either.  You should hear the whole story before 

13 you make any decisions.  

14 In fact, sometimes people can just exaggerate 

15 because of the passage of time.  For example, maybe 

16 you've been fishing down in the reservoir, right, and you 

17 go down fishing in the reservoir with your buddies and 

18 you catch a 10-pound pike and then five years later that 

19 10-pound pike is now 20 pounds.  Ten years later that 

20 pike is now 30 pounds.  But low and behold someone says, 

21 "You know, I have a photograph of when we went fishing." 

22 And when you compare the photograph to the story, you 

23 realize that the person -- their memory has been affected 

24 by the passage of time.  And in this case we have 

25 documents.  We have evidence to show that memories have 

MARSHALL & MARSHALL REPORTING SERVICE
POLSON, MONTANA  (406) 883-5237



                                                       Page 171

 1 been affected by the passage of time.  

 2 For example, let's go back to the chart.  They 

 3 talked about 1998.  The weight of the testimonial 

 4 evidence will show that the meeting in 1998 didn't occur.  

 5 Holly claims that in 1998 she went to Mr. Herberger's 

 6 home to complain about sexual abuse at the hands of her 

 7 stepfather.  That's what she claims.  She says that when 

 8 she went to Don Herberger's house in 1998 she went to him 

 9 as an Elder in the summer of 1998.  She also claims that 

10 she took her sister Ivy with her as well.  She claims 

11 that she took her younger brother Peter as well.  She 

12 also claims in her testimony that her aunt Iris drove her 

13 over to Don Herberger's house.  

14 So now let's unpack this '98 meeting.  Here are 

15 the problems with the '98 meeting.  In the summer of 1998 

16 Mr. Herberger was not an Elder in the faith of the 

17 Jehovah's Witnesses.  He wasn't.  He just wasn't an 

18 Elder.  What is more, you're going to hear from Peter, 

19 Holly's sister (sic).  He's going to say he never went 

20 over there.  What is more, you're going to hear from Iris 

21 and Iris is going to say that never happened.  They're 

22 going to say that.  

23 Now in 1998 Holly alleges that after going over to 

24 Don Herberger's house, he took her to meet with two 

25 Elders and then the three of them met at the Kingdom Hall 
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 1 after one of their meetings.  You're going to hear the 

 2 congregation testify that that meeting never occurred and 

 3 that no one ever met with Holly.  They're also going to 

 4 testify that their church practice would have been to 

 5 make a notation of any meeting involving serious sin and 

 6 that there is no documentary evidence.  

 7 You're also going to hear the representative for 

 8 Watchtower testify that in 1998 if an allegation of abuse 

 9 had come up, they would have called the legal department 

10 right away and that the legal department has no records 

11 related to any call from 1998.  And that's because the 

12 1998 meeting never happened.  And, of course, CCJW could 

13 not have participated in the 1998 meeting, it didn't 

14 exist until 2001.  

15 Now, let's talk about 2004.  They are correct, the 

16 Elders were alerted to a serious sin in the congregation.  

17 In 2004 Peter came forward to the Elders.  At the time -- 

18 and you did not hear this in the opening.  At the time 

19 Peter was 17-and-a-half years old when he came to the 

20 Elders in 2004.  And he told the Elders in a confidential 

21 setting -- and he will testify himself that he intended 

22 the communication to be confidential -- that his 

23 stepfather Max had abused him four-and-a-half years 

24 earlier.  That's what his testimony will be.  

25 See, we don't want you to operate under the 
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 1 impression that some little children came to the Elders 

 2 and they were told about the abuse and the Elders looked 

 3 the other way.  No, no.  Max was 17 and a half -- I'm 

 4 sorry, Peter was 17 and a half when he came to the 

 5 Elders.  He's going to tell you that he wanted the Elders 

 6 to handle the sin.  That's what he wanted.  

 7 But child abuse is unique and I'll explain it to 

 8 you this way.  Unlike some sins that happen -- and we've 

 9 all made mistakes -- child abuse is a sin and a crime.  

10 It's both.  It's both a sin and a crime.  And this is 

11 what the plaintiffs will confuse repeatedly and they're 

12 not going to want you to understand this.  But as it 

13 relates to the crime, Jehovah's Witnesses follow the law.  

14 As it relates to the sin, they follow the Bible.  

15 Now, some sin is not a crime.  For example, 

16 suppose you're drinking in your home to an excess and you 

17 get drunk a lot and it's always in the privacy of your 

18 home.  It's a sin.  You just follow the Bible.  The 

19 Elders might give you some scriptural guidance and 

20 counsel.  But other sins are both sins and crimes.  When 

21 Jehovah's Witnesses deal with child abuse, they follow 

22 the law.  

23 So when Peter comes forward in 2004, the Elders 

24 contact the legal department.  You have to ask yourself, 

25 "Well, why would they contact the legal department?"  
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 1 Well, they contact the legal department because they want 

 2 legal direction.  These reporting laws are quite complex 

 3 and they change often.  And so there is one central place 

 4 to call and find out, "What is my obligation under the 

 5 law."  And so the Elders called the legal department and 

 6 they got direction on the law.  

 7 Now, it is true -- it is true that the Judge has 

 8 ruled that the exception does not apply.  But this 

 9 explains why the Elders did what they did.  And I'll read 

10 to you the exception under Montana's law.  You might have 

11 noticed a chart that had Montana's law.  Well, it did not 

12 include the exception.  This is the actual language of 

13 the exception.  "A member of the clergy or a priest is 

14 not required to make a report under this section if the 

15 communication is required to be confidential by Canon 

16 Law, church doctrine or established church practices."  

17 Now, we all have our own individual beliefs on 

18 what should happen when there is an allegation of child 

19 abuse.  We might feel, "Well, look, report everything."  

20 Well, honestly, that is an over-simplification of a very 

21 complex problem.  One, not every victim wants it reported 

22 because victims are concerned about being re-traumatized 

23 by a criminal justice system that at times doesn't even 

24 believe them.  And so you can oversimplify it and say, 

25 "We must report."  But I tell you anyone who says that 
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 1 has never spoken to a victim because victims are 

 2 individuals.  They all have their own feelings on that.  

 3 And so here is what happens in the faith of 

 4 Jehovah's Witnesses.  If the law says report, Jehovah's 

 5 Witnesses report.  In the absence of a law that says 

 6 report, Jehovah's Witnesses follow the Bible.  And the 

 7 Bible says that parents have the right to choose what's 

 8 in the best interest of their children.  Parents have 

 9 that right.  

10 Well, at 17 and a half Peter was already capable 

11 of determining what was in his best interest.  After he 

12 made the report in 2004 to the Elders, he moved out.  In 

13 fact, he moved into the home of another member of the 

14 congregation.  And then about a couple of months later he 

15 moved in with his sister Ivy.  That's what happened in 

16 2004.  When that occurred in 2004, there were no children 

17 in the home.  It was Max and his wife Joni.  

18 Now in addition, in connection with this 2004 

19 meeting, contact was made with Holly.  Indeed it was.  

20 And in the faith of Jehovah's Witnesses, it differs 

21 somewhat from the Catholic model.  The Catholic model 

22 there is a priest and a penitent but in the faith of 

23 Jehovah's Witnesses, we have a communal approach to 

24 handling serious sin.  

25 And what do I mean by "communal approach."  Well, 
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 1 the Bible says that in the multitude as counselors there 

 2 is wisdom.  And Jehovah's Witnesses don't have a paid 

 3 clergy.  So Don has a regular job and he volunteers as an 

 4 Elder for four or five hours each week.  Don has a 

 5 secular job.  The other Elders of the congregation have 

 6 secular jobs.  They are not paid clergy.  So we make sure 

 7 that in the multitude of counselors there is wisdom so 

 8 that we bring at least three other Elders together to 

 9 make sure that they handle the serious wrongdoing in the 

10 congregation properly.  

11 When we do that process, it's considered 

12 confidential, except if the law requires a report.  If 

13 the law requires a report, we report.  But in the absence 

14 of a directive saying report, we defer to parents and 

15 victims to know what's in their best interests.  We do 

16 not try to insert ourselves into their decisions.  We 

17 respect their individual right to choose.  It's not a 

18 policy of secrecy, it's about respect and understanding 

19 that not all victims are the same. 

20 Now interestingly you've heard testimony today 

21 that when Holly came forward in 2004 it was because she 

22 wanted it reported.  Well, interestingly the Elders asked 

23 Holly to write a letter so that they could confront Max 

24 with those allegations with a view of removing his 

25 membership in the congregation because he had committed 
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 1 serious sin.  And we have the letter.  And I'll show you 

 2 the letter.  

 3 MR. SMITH:  Your Honor, I do not believe 

 4 that that letter has been admitted.

 5 THE COURT:  Well, before you talk about the 

 6 contents of it, we have to have it admitted.  

 7 MR. TAYLOR:  Uh-huh.  

 8 THE COURT:  Do you anticipate objection?  

 9 MR. TAYLOR:  There was no objection.  

10 MR. SMITH:  I have no objection with the 

11 jury seeing it now.  

12 THE COURT:  All right.  As long as you're 

13 not going to oppose admission when it's offered.  

14 MR. TAYLOR:  And so this (indicating) is the 

15 letter that Holly wrote to the congregation in 2004.  And 

16 it speaks to this issue of whether or not the '98 meeting 

17 actually occurred.  So in 2004 -- obviously at this 

18 point -- you weren't told this but in 2004 Holly was 20 

19 years old and she was living in Nebraska when it came to 

20 the Elders' attention.  So Peter was 17 and a half and 

21 moving out and Holly was 20 years old.  

22 Now Peter said, when he came forward, that the 

23 abuse had happened four or five years ago.  And Holly 

24 admits that her abuse had happened -- ended in the '90s. 

25 And so this is 2004.  She addresses the letter to the 
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 1 body of Elders in the Thompson Falls Congregation.  She 

 2 was asked by Don Herberger to write the letter.  He 

 3 called her in Nebraska and asked her to write the letter 

 4 because they were evaluating Max's membership in the 

 5 congregation.  They were doing so in the confidential 

 6 setting.  

 7 In the case of Jehovah's Witnesses we hear from 

 8 the accused, we hear from the accusers and any 

 9 eyewitnesses.  And those communications are our 

10 established church practices that we maintain 

11 confidentiality on, unless -- unless the law says report.  

12 Otherwise, we defer to the parents.  

13 Now, look at this letter.  It says, "As you are 

14 aware, I have recently disclosed information regarding 

15 the sexual abuse received from my stepfather Max."

16 "Recently disclosed."  See, when she wrote this in 

17 2004 the fish was this big (indicating).  When she filed 

18 this lawsuit, the fish is now this big (indicating).  She 

19 is going to tell you now that when she says she recently 

20 disclosed, she meant 1998.  

21 Now all it takes is a smell test.  She says, "I 

22 have recently disclosed that Max was abusing me."  Going 

23 further, she says it started when Max and Joni got 

24 married.  That's when it started, 1994, and he began to 

25 do these horrible things.  She says, "being as I was too 
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 1 embarrassed to tell anyone."  Too embarrassed to tell 

 2 anyone. 

 3 Now, you heard Mr. Smith say that in 1998 she was 

 4 telling the Elders but her letter in 2004 says, "being 

 5 too embarrassed to tell anyone."  So now what you're 

 6 hearing today is that pike weighs 60 pounds but in 2004, 

 7 when her memory was fresh before she had any idea of 

 8 suing for money damages, it was "I have just disclosed 

 9 this."  That's what she says.  

10 And she goes on to describe the abuse.  She 

11 explains, "Many times I tried to tell my mother what was 

12 happening but she was quick to defend him."  In addition, 

13 on the last page she says, "I want to thank Jehovah's 

14 shepherds."  Shepherds is another term for Elders.  "I 

15 want to thank the Elders for looking after his flock and 

16 for taking care of this situation."  

17 The language and tone of this letter is very 

18 different than the allegations you heard.  In fact, this 

19 letter was first notice that the congregation in Thompson 

20 Falls had ever heard of Holly being abused by Max because 

21 the meeting in 1998 didn't happen.  

22 Now, why would you ask this question?  Why does 

23 there need to be a 1998 meeting?  Here's why.  Because 

24 Holly's abuse ended in 1999.  And the law says, generally 

25 speaking, that you need to know something is wrong in 
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 1 order to prevent it.  So, according to her testimony, the 

 2 abuse ended in 1999.  Now, if the congregation did not 

 3 learn of it until 2004, which is what her own words 

 4 suggest, then there was nothing the congregation had to 

 5 do, could have done or otherwise.  

 6 So this 1998 meeting is for one singular purpose.  

 7 One singular purpose.  That's what it's for.  It didn't 

 8 happen.  It didn't happen.  And her own words show 

 9 evidence of that.  Her own words.  She never disclosed 

10 that abuse before.  And at the time she disclosed it, she 

11 was already an adult living in another state and married.  

12 And as a result the Elders handled that and removed him 

13 from the congregation in accord with following the Bible 

14 in connection with the sin.  

15 So this case is not about Bible principles or a 

16 two witness resume.  It has nothing to do with that.  By 

17 the time the Elders learned of the abuse, it had already 

18 been four years removed from Peter and at least six years 

19 removed from Holly.  Just keep those things in mind as 

20 you deliberate and as you hear evidence in this case.  

21 Now, let's talk a little bit about Alexis or Lexi. 

22 Lexi is here, too.  And Lexi is a victim.  There is no 

23 question about it that Lexi's step-grandfather took 

24 advantage of her.  And her testimony is that from 2002 to 

25 2007 her step-grandfather abused her.  That's her 
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 1 testimony.  We have no reason to doubt the truthfulness 

 2 of what she says.  We don't.  

 3 But here's what you were not told.  According to 

 4 Holly's testimony and according to Ivy's testimony, Ivy 

 5 has always known since 1998 that Max attempted to fondle 

 6 Alexis -- or Holly rather.  So now understand, Ivy is 

 7 Alexis' mother.  And in 1998 she says, "I knew that Max 

 8 attempted to fondle my sister."  And in 2002 she let's 

 9 Alexis go and visit with Max unsupervised.  What mom does 

10 that?  And then it continues from 2002, 2003, and then in 

11 2004 Peter comes forward to the Elders for the first time 

12 and explains what happened.  And Holly comes forward to 

13 the Elders for the first time.  And then Max is removed 

14 from the congregation.  

15 Peter goes to live with Ivy, tells her, "Look, 

16 stepdad abused me, too."  Of course Ivy is already aware 

17 that Holly has been abused by Max and Ivy continues to 

18 let Alexis go and visit with Max for three more years.  

19 Three more years.  Mom, fully aware that Max had a 

20 propensity to abuse children, and she just let her go and 

21 visit with him. 

22 Ivy had the ability, Ivy had the knowledge but, 

23 more importantly, Ivy had the responsibility to Lexi to 

24 stop this abuse.  All she had to do was not allow her to 

25 visit with her step-grandfather but she continued and as 
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 1 a result Ivy is responsible for the harm that came to 

 2 Lexi.  

 3 I think all of you would agree that parents have 

 4 to care.  And in this case a parent did not care and as a 

 5 result the child was harmed.  

 6 Now, there is much more to this story that we will 

 7 discuss.  You're going to hear testimony about the 

 8 statute of limitations.  And the Judge is going to 

 9 instruct you as to the law.  And you're going to become 

10 aware that sad and as tragic as it may be, Holly has 

11 always known about her abuse and the connection between 

12 it and her emotional challenges.  

13 You're going to hear from Holly's first husband.  

14 He's going to testify --

15 MR. SMITH:  Your Honor, object.  I just want 

16 to establish spousal privilege.  Her husband cannot 

17 testify.  

18 THE COURT:  It does sound like privilege.  

19 MR. TAYLOR:  Your Honor, I'm sure he was in 

20 Nebraska.  Which law are we applying?  

21 THE COURT:  We're applying Montana and it's 

22 law.  

23 MR. TAYLOR:  Your Honor, he can testify as 

24 to what she told him before they was married.

25 THE COURT:  Let's not get into it.  
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 1 MR. TAYLOR:  You will hear evidence that 

 2 Holly has always known about the connection between her 

 3 abuse and her emotional damages and, as a result, she 

 4 really is time barred.  Even if you could come up with 

 5 some type of claim at bar, the statute of limitations has 

 6 long since expired.  

 7 So pay attention to those details.  Just allow 

 8 yourself to hear the whole truth.  And as you sit there 

 9 right now ask yourself, "How much did I just learn that 

10 the plaintiffs did not tell me?"  Ask yourself that 

11 because you will hear more because we're determined to 

12 tell you the whole truth.  

13 The pike really was just 10 pounds.  And then you 

14 will see that neither Thompson Falls, Christian 

15 Congregation of Jehovah's Witnesses nor Watchtower is 

16 liable for the injuries that these plaintiffs have 

17 sustained.  

18 THE COURT:  Thank you, Mr. Taylor.  Is the 

19 plaintiff ready to call its first witness or is this a 

20 good time for a break?  

21 MR. SMITH:  Your Honor, I can call our first 

22 witness or we can take a break, whatever -- 

23 THE COURT:  How are you folks doing?  Do you 

24 need a break?  You're ready to go.  I guess they're ready 

25 to go.  
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 1 MR. SMITH:  Your Honor, at this time the 

 2 plaintiffs call the corporate representative for 

 3 Watchtower defendant and the CCJW defendant.  

 4 THE COURT:  If you'll raise your right hand, 

 5 sir, the clerk will swear you in.  

 6 Whereupon,

 7 DOUGLAS CHAPEL,

 8 having been first duly sworn to state the truth, the 

 9 whole truth, and nothing but the truth, testified upon 

10 his oath as follows:  

11 THE COURT:  Please take the witness stand.  

12 THE WITNESS:  (Complied.)   

13 MR. TAYLOR:  Your Honor, if I may, I'm just 

14 going to pick up the stuff off the floor here. 

15 (Whereupon, a pause was taken in the proceeding.)

16 DIRECT EXAMINATION

17 BY MR. SMITH:  

18 Q.  Good afternoon.  Could you begin by telling 

19 the jury your name.  

20 A.  My name is Douglas Chapel.

21 Q.  Now, Mr. Chapel, you are a part of the 

22 Jehovah's Witnesses' branch office; isn't that right?

23 A.  Yes.

24 Q.  And the branch office is the national offices 

25 for the Jehovah's Witnesses, correct?
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 1 A.  Yes.

 2 Q.  All right.  Now, you know in this case that 

 3 one of the defendants is Watchtower of New York, right?

 4 A.  Yes.

 5 Q.  And you have told me that you are familiar 

 6 with the operations of Watchtower New York, right?

 7 A.  Yes.

 8 Q.  Now, you also know that CCJW is a defendant in 

 9 this case, right?

10 A.  Yes.

11 Q.  And you've told me that you're familiar with 

12 the operations of CCJW, right?

13 A.  Yes.

14 Q.  Now, these are corporations, aren't they?

15 A.  Yes.

16 Q.  And corporations can't just come in here and 

17 testify, they have got to have somebody to speak for 

18 them, right?  

19 A.  Unfortunately.  I'm the one that was picked, 

20 yes.

21 Q.  Okay.  Why do you say "unfortunately"?

22 A.  Well, I'm nervous.

23 Q.  Well, you have consented to testify for both 

24 Watchtower and CCJW?

25 A.  Yes.
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 1 Q.  Same person, you're speaking for both of them, 

 2 right?

 3 A.  Yes.

 4 Q.  And they have authorized you to serve as their 

 5 representative, right?

 6 A.  Correct.

 7 Q.  Just by way of background, your religion is 

 8 that you are a Jehovah's Witness, correct?

 9 A.  Yes, I am one of the Jehovah's Witnesses.  Can 

10 I get a glass of water?  I'm sorry.  

11 THE COURT:  I've got it.  

12 THE WITNESS:  Lunch dried my mouth out.  

13 THE COURT:  You have a lot of servants here.  

14 BY MR. SMITH:  

15 Q.  All right.  Are you ready to proceed?  

16 A.  Thank you.  

17 Q.  All right.  But just to be clear, your 

18 religion is that you're a Jehovah's Witness, right?

19 A.  Yes.

20 Q.  You were baptized at age 15, correct?

21 A.  Correct.

22 Q.  Raised in the church, correct?

23 A.  Correct.

24 Q.  And you are a fifth generation Jehovah's 

25 Witness, correct?
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 1 A.  I am.

 2 Q.  Now, if I ask you what your job is, would you 

 3 tell me that you have a job?

 4 A.  I work at the branch office.  I have worked 

 5 there as I've been assigned to do, yes.

 6 Q.  So in answer to my question, do you have a 

 7 job?

 8 A.  I am considered an unsalaried member of the 

 9 religious order so I am -- yeah, that's what I am, an 

10 unsalaried member of the religious order.

11 Q.  Right.  So to go back to my question, though, 

12 do you have a job?

13 A.  I have an assignment there at headquarters, 

14 yes, at the branch office, yes.

15 Q.  Do you have a job outside that?

16 A.  No, I do not.

17 Q.  But you have a place to live, correct?

18 A.  Yes.

19 Q.  You have health care, correct?

20 A.  Yes.

21 Q.  A car to drive, correct?

22 A.  My own car but it's not provided for me, no.

23 Q.  Okay.  That is -- your housing is provided for 

24 you through Jehovah's Witnesses, correct?

25 A.  Yes.
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 1 Q.  And you said you're a part of a religious 

 2 order.  Is that true?

 3 A.  Yes.

 4 Q.  There are other people that are a part of that 

 5 religious order, right?

 6 A.  Yes.

 7 Q.  The religious order that you're talking about, 

 8 does that religious order run Watchtower?

 9 A.  No, not -- well, the people who are in the 

10 religious order -- some of them are part of the 

11 Watchtower Corporation.

12 Q.  Now wait a minute.  

13 A.  I know it's difficult.

14 Q.  Who made it difficult?

15 A.  I don't know.

16 Q.  Well, who set up these corporations?

17 A.  It would have been someone who recognized the 

18 need for Watchtower to have a corporation to own 

19 property.

20 Q.  Okay.  Let's talk about who that person was.  

21 Can we at least tell the jury these corporations were set 

22 up by the Jehovah's Witnesses' religion?

23 A.  Yes.

24 Q.  And they set them up in this complicated -- 

25 what you've described as a complicated way, right?
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 1 A.  It's difficult I think is what I said.

 2 Q.  Okay.  Well, we'll try to walk through the 

 3 difficulties that have been created.  Does Watchtower 

 4 have employees?

 5 A.  No.

 6 Q.  Well, how does Watchtower get anything done?  

 7 They get that done through the people that are part of 

 8 the religious order like you, right?

 9 A.  Yes.  

10 Q.  Okay.  CCJW is the same thing, they use people 

11 like you that are a part of the religious order to run 

12 CCJW?

13 A.  We have 50 members that are a part of the 

14 corporation.

15 Q.  And those members are a part of --

16 A.  They all surrender to the vow of poverty, yes.  

17 Q.  You're getting way ahead of me.  

18 A.  I'm sorry.

19 Q.  I'm not asking who the members are -- I mean 

20 CCJW does something, doesn't it?

21 A.  Yes.

22 Q.  And the people that carry out those things for 

23 CCJW are the religious order that you're a part of, 

24 right?

25 A.  Yes.
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 1 Q.  Now that we've talked about how the religious 

 2 order operates these corporations, I want to ask you 

 3 about that religious order.  Is it true that everyone in 

 4 that religious order is under what is called a vow of 

 5 poverty and obedience?  

 6 A.  Yes.

 7 Q.  And you have taken a vow of obedience, right?

 8 A.  Yes.

 9 Q.  And in your vow of obedience you have taken a 

10 vow to be obedient to the instructions that come down 

11 from the national offices, right?

12 A.  I have taken a vow of obedience to obey the 

13 Bible.  Everything that the Bible requires I have vowed 

14 to do.

15 Q.  In your vow -- did you also take a vow that 

16 you would follow the policies that were dispensed by the 

17 order?

18 A.  Yes.

19 Q.  And the policies that are dispensed by the 

20 order come from Watchtower, right?  

21 (Whereupon, no response was given.)

22 Q.  Isn't that where they come from?

23 A.  No.

24 Q.  Okay.  Well, we'll talk about what those 

25 policies are.  Let's shift gears and talk about Elders.  
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 1 Okay.  Elders are very important to this case.  Are we in 

 2 agreement that all Elders in your religion must be men, 

 3 women are not permitted to be Elders?

 4 A.  That is correct.

 5 Q.  Is it also true that in order to be an Elder 

 6 you have to be appointed by someone that is higher up 

 7 than you?

 8 A.  Yes.

 9 Q.  Now, this is the most important thing I want 

10 to ask you about.  Do we agree that for purposes of 

11 Montana law all Elders are clergy?

12 A.  All of the Elders in the Thompson Falls 

13 congregation are clergy under Montana law.

14 Q.  Sir, are you telling me that all Elders are 

15 not clergy?

16 A.  I'm an Elder but I'm an Elder in New York in 

17 the congregation that I attend there.

18 Q.  Let me get to what I'm getting at to make sure 

19 I understand this.  You just told me that these guys are 

20 clergy, right?

21 A.  The Elders in Thompson Falls are clergy -- or 

22 under the law here in Montana are viewed as clergy.

23 Q.  Okay.  What I want to ask you about is whether 

24 all Elders are clergy for purposes of Montana law.  

25 A.  I can't practice here in Montana so I am 
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 1 clergy in New York.

 2 Q.  Okay.  Do we agree that Watchtower Corporation 

 3 is run by Elders?  Watchtower New York -- do we agree 

 4 that it's run by Elders?

 5 A.  Watchtower of New York has appointed Elders in 

 6 New York.  I'm trying to think.  Yes, most of them are in 

 7 New York so they would be considered clergy in New York.  

 8 Q.  Do we agree, sir, that the Elders at 

 9 Watchtower New York are clergy for purposes of Montana 

10 law?  

11 MR. TAYLOR:  Objection, your Honor, asked 

12 and answered.

13 THE COURT:  He can answer if he can.  Do you 

14 understand the question?

15 A.  My understanding is that when I'm here in 

16 Montana and I go to a congregation, I have nothing to do 

17 with the congregation and I can't function as an Elder 

18 here.  But the Elders in Thompson Falls, they are Elders 

19 here in Montana.  They're appointed in Montana so --

20 BY MR. SMITH:

21 Q.  Mr. Chapel, I'm not trying to trick you.  

22 We've already established that these guys are clergy.  

23 Maybe I can ask it this way:  Would you agree with me 

24 that for purposes of Montana law the Jehovah's Witnesses 

25 take the position that Elders are clergy members?  
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 1 MR. TAYLOR:  Objection, your Honor.  He's 

 2 asking him again the same question and it's a legal 

 3 question that he's not qualified to answer.  

 4 MR. SMITH:  Your Honor, I'm happy to present 

 5 him with his prior testimony if that's appropriate at 

 6 this time.

 7 THE COURT:  You may ask him about his prior 

 8 testimony.  The objection is sustained.  

 9 BY MR. SMITH:  

10 Q.  Mr. Chapel, take a look at Page 61.  And let's 

11 explain what this is.  Do you remember that I had a 

12 chance to question you under oath before this trial 

13 started?  Do you remember that, Mr. Chapel?

14 A.  I remember the deposition, yes.

15 Q.  Do you remember -- my question is, do you 

16 remember you were under oath?

17 A.  Yes.

18 Q.  Do you remember that you swore to tell the 

19 truth?

20 A.  Yes.

21 Q.  Do you remember that a court reporter wrote it 

22 down?

23 A.  Yes.

24 Q.  I'm handing you right now your testimony.  Do 

25 you see where I asked, "So for purposes of Montana law 
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 1 the Jehovah's Witnesses take the position that Elders are 

 2 clergy members?"  Do you see that question?

 3 A.  Yes.

 4 Q.  Do you see the answer that says, "Yes, for law 

 5 because we can't dictate how they're going to use 

 6 terminology.  So, yes."   Do you see that?

 7 A.  Yes.

 8 Q.  All right.  Let's talk about the service 

 9 department at this point.  Up here on the board I have 

10 "The Service Department."  Do you see that?  

11 A.  Yes.

12 Q.  Okay.  Am I correct that the service 

13 department is run by people who are Elders?

14 A.  Yes.

15 Q.  Now am I correct that service department 

16 Elders are ordained ministers?

17 A.  Yes.

18 Q.  So if the jury sees a law that talks about 

19 ordained ministers, you would say service department 

20 Elders are ordained ministers, correct?

21 A.  That is right.

22 Q.  And if the law says ordained ministers are 

23 clergy, you understand that these guys are clergy 

24 members?

25 A.  But, again remember, the service department is 
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 1 in New York so we are not clergymen here in Montana.

 2 Q.  Mr. Chapel, you understand that the judge is 

 3 going to rule on that.  

 4 A.  I don't know.

 5 Q.  Were you here when the Court instructed this 

 6 jury that he's already ruled on that with respect to 

 7 2004?

 8 A.  I don't know.

 9 Q.  Okay.  

10 A.  I mean I was here.

11 Q.  Did you hear that?  

12 MR. TAYLOR:  Objection, your Honor.  Again, 

13 asking him to understand legal questions.  Where are we 

14 going?  

15 THE COURT:  I think the question is, "Did 

16 you hear that?"  

17 MR. SMITH:  That's correct, your Honor.  

18 BY MR. SMITH:  

19 Q.  Did you hear that?

20 A.  Yes.

21 Q.  And you still disagree with the Court's 

22 ruling, correct?  

23 A.  I don't think I understand it.

24 Q.  All right.  Well, let's talk about other 

25 reasons about why these guys are clergy members.  The 
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 1 guys that run CCJW, they are under a vow of poverty, 

 2 right?

 3 A.  Yes.

 4 Q.  The guys that run Watchtower you told us are 

 5 under a vow of poverty?

 6 A.  Yes.

 7 Q.  Now, we are going to cover something that is 

 8 shown on the chart right here in 2004.  And we've already 

 9 heard some discussion about the local Elders calling the 

10 legal department.  Do you remember hearing some talk 

11 about that?

12 A.  Yes.

13 Q.  We are in agreement that when that phone call 

14 was made to the legal department -- the lawyers that 

15 received that phone call, they were Elders, right?

16 A.  I don't know.

17 MR. SMITH:  Would you get me his second 

18 deposition, Page 99.  

19 (Whereupon, a pause was taken in the proceeding.)

20 BY MR. SMITH:  

21 Q.  Right now you're saying you don't know if 

22 these guys in the legal department were Elders when they 

23 received that phone call?

24 A.  No, because we have quite a few women who are 

25 lawyers in the legal department.  I don't know who took 
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 1 the call.

 2 Q.  Take a look at the very top of your sworn 

 3 testimony.  

 4 MR. SMITH:  I'm looking at Page 99 of his 

 5 second deposition.

 6 BY MR. SMITH:  

 7 Q.  Do you see at the very top -- you see, this is 

 8 the court reporter transcript of what you said under 

 9 oath.  Mr. Chapel, you know this is a transcript?

10 A.  Yes.

11 Q.  You had a chance to read it, correct?  

12 A.  Yes.

13 Q.  The jury wasn't around when you gave this 

14 sworn testimony, correct?

15 A.  Yes.

16 Q.  All right.  Look at my question.  See where I 

17 said, "The lawyers that were working within the legal 

18 department that was part of the Watchtower Corporation 

19 when this phone call was made, would they all have been 

20 Elders within the organization?"

21 A.  And I was incorrect when I said, yes, because 

22 we have lawyers who are women so they wouldn't be Elders 

23 so --

24 Q.  All right.  

25 A.  -- that's incorrect.
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 1 Q.  All right.  I want to get this straight, 

 2 Mr. Chapel.  You were under oath when you gave this sworn 

 3 testimony?

 4 A.  Yes.

 5 Q.  And you gave me incorrect information?

 6 A.  Yes.

 7 Q.  And now your testimony has changed now that we 

 8 have the jury here?

 9 A.  My testimony has changed because I wanted to 

10 be accurate and that was a mistake.

11 Q.  Mr. Chapel, you know you had chance to go back 

12 and make changes to your testimony, right?

13 A.  Yes.

14 Q.  And you made a bunch of changes, didn't you?

15 A.  Yes.

16 Q.  You didn't change that sentence, did you?

17 A.  No.

18 Q.  But since you gave me that sworn testimony 

19 saying that the people accepting the phone calls were 

20 Elders -- since that has happened you've had a chance to 

21 meet with your lawyers, right?

22 A.  Of course.

23 Q.  And prepare for this trial?

24 A.  Of course.

25 Q.  And now you're giving this jury different 
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 1 testimony, right?  Is that correct?

 2 A.  Yes.

 3 Q.  Let's look at some of the policies that the 

 4 Jehovah's Witnesses have.  And I'll get my board up here.  

 5 First of all, I want to ask you about the two witness 

 6 policy.  Are you familiar with the two witness policy?

 7 A.  Yes.

 8 Q.  All right.  The two witness policy -- it's a 

 9 real thing, isn't it?

10 A.  As Jehovah's Witnesses we believe the Bible 

11 principles and --

12 Q.  And we'll get into that, Mr. Chapel.  I don't 

13 want to cut you off.  My question, just to the jury so 

14 that they know, is the two-witness principle -- is it 

15 something real?  Is it a real policy?

16 A.  There are two parts to this.  One is what we 

17 heard earlier.  One is Biblical and the other has to do 

18 with a crime.  

19 Q.  Mr. Chapel --

20 MR. SMITH:  If I can, Judge, I'm just going 

21 to --

22 BY MR. SMITH:  

23 Q.  I want to go back to my question, which is 

24 simply -- I'm not making this up, am I, the two witness 

25 policy?  It's a real policy that the Jehovah's Witnesses 
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 1 have?

 2 A.  For our faith, yes, we have a two witness 

 3 principle.

 4 Q.  And the two witness rule is used by the 

 5 Jehovah's Witnesses and they apply it to the reporting of 

 6 child abuse, don't they?

 7 A.  No.  They're two separate things.  If it's 

 8 required --

 9 MR. SMITH:  Would you get Page 71.  

10 BY MR. SMITH:  

11 Q.  I just want to get that correct.  You're 

12 telling me that the two witness rule is not applied by 

13 the Jehovah's Witnesses to the reporting of child abuse?

14 A.  That is correct.  We will report an accusation 

15 of child abuse by one accuser when it's required by law.

16 Q.  Okay.  We'll come back to that.  

17 MR. SMITH:  It's from his first deposition. 

18 BY MR. SMITH:  

19 Q.  Mr. Chapel, I want to show you again more of 

20 your sworn testimony that's in here.  

21 MR. SMITH:  I need the page behind it, too. 

22 BY MR. SMITH:  

23 Q.  Let me hand you Page 71 of the sworn testimony 

24 that you gave under oath.  All right.  Do you see where I 

25 asked you, "Has the two witness principle changed over 
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 1 time as it applies to the reporting of child abuse?"  Do 

 2 you see where I asked that?  

 3 A.  No, I'm sorry, I don't see that on Page 71.

 4 Q.  Look at Page 71.  

 5 A.  Uh-huh.

 6 Q.  Line 25 begins with, "Has the two witness 

 7 principle" -- sir, Line 25.  I'm going to point to it.  

 8 Do you see where it says, "Has the two witness principle 

 9 changed over time?"   Do you see that?

10 A.  Yes.

11 Q.  It's on that page, isn't it?

12 A.  Yes, part of it.

13 Q.  You understand we're on Page 71 and you'll 

14 need to flip to Page 72.  

15 A.  Thank you.

16 Q.  Yes, sir.  Let me read my question.  I asked 

17 you -- when you were under oath and I had a chance to 

18 prepare this case for my clients to present to this jury 

19 I asked, "Has the two witness principle changed over time 

20 as it applies to the reporting of child abuse?"  Do you 

21 see where I asked that?

22 A.  Yes.

23 Q.  Your answer was, "Like I mentioned, the need 

24 for two or three witnesses goes back to Deuteronomy 17, 

25 Verse 9 so that's quite a few thousand years."  And I 
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 1 asked, "So it has not changed?"  And you answered, "Not 

 2 to my knowledge."

 3 A.  The two witness principle has not changed.

 4 Q.  It hasn't changed as it applies to the 

 5 reporting of child abuse.  Isn't that my question, sir?

 6 A.  Yes.

 7 Q.  And you answered like I just read, didn't you?

 8 A.  Yes.

 9 Q.  All right.  Let's talk about how your religion 

10 uses that rule in instances of child abuse.  

11 MR. SMITH:  We're going to need Page 7.

12 BY MR. SMITH:  

13 Q.  All right.  Would you agree with me that if 

14 just one child reports abuse the church will not take 

15 judicial action.  

16 A.  What do you mean by "judicial action"?  

17 Q.  Sir, is judicial action a term that your 

18 religious faith uses?

19 A.  If it has to do with the Bible.

20 Q.  Is it a term that your religious faith uses?

21 A.  When it has to do with our religion, yes, but 

22 by "judicial" are you referring to the law -- crime or 

23 the sin?  

24 Q.  Well, let me be very simple.  If just one 

25 child says, "I'm being sexually assaulted" and there is 
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 1 only one witness, does your organization allow local 

 2 Elders to form a judicial committee?

 3 A.  No.

 4 Q.  And they cannot take judicial action, can 

 5 they?

 6 A.  No.

 7 Q.  And that is because of the two witness rule, 

 8 right?  

 9 A.  Because of the two witness principle.  You 

10 need two witnesses to establish anything as fact.

11 Q.  Including child abuse?

12 A.  Any serious sin --

13 Q.  I understand.  

14 A.  -- including child abuse.

15 Q.  Gotcha.  All right.  Let's talk about this 

16 other policy about keeping things secret.  Do you know 

17 what it means to keep something a secret?

18 A.  I do.

19 Q.  And would you agree with me that there are 

20 policies that the Jehovah's Witnesses have that require 

21 Elders to keep secrets?

22 A.  I do not agree with that.

23 Q.  All right.  Is it fair to say that Elders 

24 within Jehovah's Witnesses have a confidentiality policy?

25 A.  Based on Proverbs -- a number of places in 
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 1 Proverbs there is a need for Elders to keep matters 

 2 confidential.

 3 Q.  Well, sir, do you understand I represent these 

 4 two girls over here (indicating)?

 5 A.  Yes.

 6 Q.  You understand they were sexually abused?

 7 A.  Yes.

 8 Q.  Do you understand this is their opportunity to 

 9 present testimony in this court?

10 A.  Yes.

11 Q.  My question to you is not what the Bible says, 

12 my question is, is there a policy in your organization 

13 that requires Elders to keep information confidential?

14 A.  Yes.

15 Q.  Thank you.  And you have that policy because 

16 your religion believes the Bible requires that, correct?

17 A.  That --

18 Q.  And you also believe that God will punish 

19 Elders if they violate the confidentiality policy, right?

20 A.  I'm not sure what God will do.

21 Q.  Wait a second, Mr. Chapel.  You're telling me 

22 right now -- your testimony -- with my clients' 

23 opportunity to try this case to the jury you're now 

24 saying you don't know God's position on the 

25 confidentiality policy?
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 1 A.  I know that He encourages by what is stated in 

 2 the Bible.

 3 Q.  Then why are you telling this jury that you 

 4 don't know?

 5 A.  Because you asked me what God would do to 

 6 somebody who didn't keep it confidential and I don't know 

 7 that.

 8 Q.  Well, let me show you -- 

 9 MR. SMITH:  Chapel 2, Page 74.  

10 BY MR. SMITH.

11 Q.  Let me show you why I'm asking this now during 

12 the trial of this case.  We're going to look at Line 17 

13 on Page 74 of your sworn testimony.  I may point out to 

14 you -- do you see Line 14 on there?  Can you see that?  

15 A.  Line 14?  

16 Q.  They're down the side.  I'm sorry, Line 15.  

17 See where it says "Q" as per question.  All right.  Let 

18 me read for you what I asked you when you were under oath 

19 before this trial and you were sworn to tell the truth.  

20 I said, "Connect it to me why you're reading from 

21 Romans 14:12.  Maybe I can figure out what you're saying.  

22 Are you saying that if an Elder violates the 

23 confidentiality policy God is going to judge him 

24 eventually?"  Isn't that what I asked you?

25 A.  Yes.
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 1 Q.  And your answer was, "That's what this 

 2 paragraph says.  He is the ultimate judge so eventually, 

 3 yes."  

 4 A.  Correct.

 5 Q.  That's what you said, isn't it?

 6 A.  Yeah, after I read Romans 14:12, "make an 

 7 account for yourself before God."

 8 Q.  It's not just what you read, you actually told 

 9 me that if an Elder violates the confidentiality 

10 policy -- let me ask it this way:  Just tell this jury.  

11 They want to know what the beliefs of Jehovah's Witnesses 

12 are.  If an Elder violates the confidentiality policy, do 

13 you all teach the Elders that God will not like that?

14 A.  Yes.

15 Q.  And you teach them that they must be 

16 accountable to God if they violate that policy?

17 A.  We're accountable to God no matter what we do, 

18 good, bad.  He's the final judge.  So that's what that 

19 verse says, we're accountable to God.  If we do what's 

20 good, we're accountable to God.  What he's going to do, 

21 we don't know.  

22 Q.  I appreciate that but my question is about the 

23 confidentiality policy.  Do you all teach them that if 

24 they violate the confidentiality policy they are 

25 accountable to God for violating the confidentiality 
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 1 policy?

 2 A.  I agree that they're accountable to God.

 3 Q.  You're just not going to answer my question 

 4 because it relates to the confidentiality policy, are 

 5 you?

 6 A.  They need to keep the confidence because 

 7 that's what the Bible teaches.

 8 Q.  And that's what they're taught, right?  

 9 A.  Yes.

10 Q.  And that policy comes from the service 

11 department, right?

12 A.  Based on the Bible.

13 Q.  I understand.  You see, I'm just trying to get 

14 points across to the jury.  I don't want to know does it 

15 come from the Bible, I want to know who gives the policy 

16 to the local Elders.  It's CCJW, isn't it?

17 A.  It comes on CCJW's letterhead.  The service 

18 department puts the letter together and we use their 

19 letterhead, correct.

20 Q.  Wait a second, Mr. Chapel.  It sounds like 

21 you're trying to make a clever distinction.  When the 

22 policy comes from CCJW on CCJW letterhead, is the policy 

23 actually coming from CCJW?

24 A.  The letter is from the service department.  We 

25 put it on CCJW letterhead.  That's how we communicate 
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 1 with the congregations.

 2 MR. SMITH:  Judge, I would ask that this 

 3 witness answer the question.  

 4 THE COURT:  Mr. Chapel, if you'll try and 

 5 listen to the specific question and answer that specific 

 6 question, I think this will go more smoothly.  

 7 THE WITNESS:  Okay.  Sorry.

 8 THE COURT:  That's all right.  

 9 BY MR. SMITH:  

10 Q.  Maybe I can do this for you and clear this up 

11 for the jury.  

12 MR. SMITH:  Go to the second deposition, 

13 Page 71.

14 BY MR. SMITH:

15 Q.  Take a look at Page 71.  There is lines down 

16 the side and there is a Line 18.  Do you see where I 

17 said, "Question:  Did that policy come from the service 

18 department?  Did it come from the governing body?  I'm 

19 trying to figure out who it came from."  Do you see that?

20 A.  Yes.

21 Q.  And you answered, "It would have come from the 

22 service department."  See that?

23 A.  Yes.

24 Q.  And you see where I said, "Question:  When it 

25 came from the service department, is -- were they acting 
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 1 on behalf of CCJW?"  Do you see that?  

 2 (Whereupon, a brief pause was taken in the 

 3 proceeding while the witness perused the document.)

 4 Q.  I'm sorry, let's go to the next page.  Let me 

 5 look at yours and see if it's on there.  

 6 (Whereupon, a brief pause was taken in the 

 7 proceeding while counsel perused the document.)

 8 Q.  Well, I'm not sure why you're acting like it's 

 9 not on your page.  Read along with me while I point at 

10 it.  "So it would have come from the service department."  

11 That's your answer, right?

12 A.  Yes.

13 Q.  You see I said, "Question:  When it came from 

14 the service department, were they acting on behalf of 

15 CCJW?"

16 A.  Yes.

17 Q.  Do you see where your lawyer Mr. Taylor 

18 interrupted and said, "Yes"?

19 A.  Yes.

20 Q.  Let's talk about how that policy gets applied 

21 in instances of child abuse.  Were you in here during my 

22 opening statement?

23 A.  Yes.

24 Q.  Did you hear me say, "Elders are taught the 

25 first thing you do is you call the legal department"?
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 1 A.  Yes.

 2 Q.  That's what Elders are taught, right?

 3 A.  Yes.

 4 Q.  The first thing they do, if they receive a 

 5 report of child abuse, is they are instructed that they 

 6 call the legal department, correct?  Is that true?

 7 A.  True.

 8 Q.  Now, the reason you call the legal department 

 9 is the legal department right here (indicating) tells the 

10 Elders whether the child abuse must be reported or not?

11 A.  Yes.

12 Q.  Now, this is very important.  If the legal 

13 department says, "We don't think the law requires you to 

14 report this," the Elders are taught they must keep the 

15 report a secret?

16 A.  No, that's not true.

17 Q.  You're saying that's not true.  Elders are not 

18 taught if legal tells you "you don't have to report," 

19 you've got to keep the information confidential?

20 A.  We have to defer to the parents at that point.  

21 In the lack or absence of law, the parents need to be 

22 told.

23 Q.  Okay.  We'll clear this up because I 

24 understand you, now that the jury is here, you're saying 

25 the answer is, no, that the Elders are not told to keep 
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 1 the information confidential.  This is also from your 

 2 sworn testimony that the court reporter wrote down.  It's 

 3 Page 150.  

 4 MR. TAYLOR:  Your Honor, deposition one or 

 5 two?  

 6 MR. SMITH:  It's the second time he was 

 7 under oath, number two.  

 8 BY MR. SMITH:  

 9 Q.  Line 7.  Follow along while I read my question 

10 and your answer that you gave before the jury came in 

11 here.  I said, "Well, wait a second, Mr. Chapel.  I'm 

12 asking you about instances where the legal department 

13 says you don't have to report it.  In that instance do 

14 you teach Elders that they must keep the information 

15 confidential"?  Now my first question to you is, did I 

16 read my question exactly as it was written down?

17 A.  Yes, you did.

18 Q.  And tell me if I read your answer 100 percent 

19 correct.  Your answer was, "Yes."  

20 A.  Yes.

21 Q.  That's not your answer today, is it?

22 A.  It is.

23 Q.  So today and now so this jury knows, Jehovah's 

24 Witnesses teach Elders if the legal department says you 

25 don't have to report, they're expected to keep the 
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 1 information confidential?

 2 A.  Yes.

 3 Q.  Thank you, sir.  And that means that the 

 4 Elders are told not to call the police even -- this is 

 5 very important -- even when the child who's reporting it 

 6 says to the Elders, "Please help.  I'm not coming to you 

 7 in confidence"?  

 8 MR. TAYLOR:  Objection, your Honor.  It 

 9 assumes facts that are not in evidence.  That's not this 

10 case.

11 THE COURT:  Overruled.  

12 BY MR. SMITH:  

13 Q.  Okay, let me get back and make sure this is 

14 very clear because we are talking about what Jehovah's 

15 Witnesses' Elders are taught, what the policies are.  

16 They are taught that if the legal department says "you 

17 don't have to report" -- do you follow me?

18 A.  Yes.

19 Q.  That the Elders are taught, "You must keep it 

20 confidential."  Yes?

21 A.  Yes.

22 Q.  They must -- they're taught they must keep it 

23 confidential.  Even if the child says, and I quote, "This 

24 is not me asking for confidentiality," the Elders are 

25 still instructed "You keep your mouth shut and you don't 
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 1 report it."  That's true, isn't it?

 2 A.  Yes.

 3 Q.  They even go -- Jehovah's Witnesses even go a 

 4 step further and they tell these Elders, "If you tell 

 5 Child Protective Services after legal tells you 'We don't 

 6 think you have to report'" -- they tell the Elders 

 7 "You're breaking our confidentiality policy"?  

 8 A.  Yes.

 9 Q.  And the Elders are taught it is a bad thing to 

10 report a known child molester to the police if legal 

11 tells you not to report it?  

12 A.  No.  We're told -- the legal department tells 

13 them what the law is.

14 Q.  Sir, I'm looking at your first sworn 

15 testimony, Page 141, Line 20.  First of all my question, 

16 "Is it a bad thing that he reported to law enforcement?" 

17 Your answer is, "Well, it wasn't required and so he knows 

18 what the Bible says about confidentiality in Proverbs and 

19 so if he decides to go ahead and report it, then that's 

20 between him and Jehovah.  He knows what Jehovah requires 

21 of him as an Elder and so if he decides to do something 

22 different, then he has to answer to Jehovah for that."  

23 That was your testimony, wasn't it?

24 A.  Yes.

25 Q.  That's the testimony you swore to under oath 

MARSHALL & MARSHALL REPORTING SERVICE
POLSON, MONTANA  (406) 883-5237



                                                       Page 214

 1 when this jury wasn't here, right?

 2 A.  Yes.

 3 Q.  That was in a conference room and I was there, 

 4 right?

 5 A.  Yes.

 6 Q.  And you took an oath, didn't you, at the 

 7 beginning of that testimony?

 8 A.  Yes.

 9 Q.  Raised your hand?

10 A.  Yes.

11 Q.  You swore to tell the truth, didn't you?

12 (Whereupon, no response was given.)

13 Q.  Let's talk about what happened in 2004.  This 

14 should be easy so I just want to walk through this with 

15 you.  You don't dispute that Peter and Holly reported 

16 that Max Reyes had molested them to the Thompson Falls 

17 Elders, do you?

18 A.  No.

19 Q.  And you know that everything has -- it's an 

20 agreed fact in this case -- it's actually an agreed fact 

21 that Max Reyes admitted to sexually abusing a child?

22 A.  Yes.

23 Q.  Okay.  So for purposes of my chart, we are in 

24 agreement that Peter reported the sex abuse?

25 A.  Yes.
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 1 Q.  We are in agreement that Holly reported the 

 2 sex abuse?

 3 A.  Yes.

 4 Q.  We're in agreement that Holly wrote a letter?

 5 A.  Yes.

 6 Q.  And we're going to get a chance to see that 

 7 letter.  We're in agreement that Max -- that after the 

 8 Thompson Falls Elders received the report of child abuse, 

 9 they went and they told the child molester?

10 A.  We don't know what they told him.

11 Q.  Okay.  I think maybe you're making a 

12 distinction.  I hope that's what you're doing.  My 

13 question is very simple.  Are you and I in agreement that 

14 after Peter and Holly told the Thompson Falls Elders "Max 

15 Reyes sexually abused us," we both agree those Elders 

16 went and told Max Reyes what the kids had said?

17 A.  I don't know what they told Max.  I know that 

18 they must have talked with him because he did confess it 

19 to them.

20 Q.  We'll circle back to that.  Are we in 

21 agreement -- let's go to this part.  We'll come to -- 

22 that you dispute this.  We'll come back up here 

23 (indicating).  Are we in agreement that CCJW received 

24 written notice that Max Reyes had sexually abused Holly 

25 and Peter?
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 1 A.  CCJW received a form that said that he 

 2 confessed to molesting Peter.

 3 Q.  Okay.  Well, since you dispute it, let me read 

 4 for you the agreed fact.  

 5 MR. TAYLOR:  Objection, your Honor.  I don't 

 6 know that he said he disputed.  He said --

 7 THE COURT:  He's having a lot of trouble 

 8 getting an answer out of him.

 9 BY MR. SMITH:

10 Q.  I'll cut to the chase.  If you dispute it, I'm 

11 going to tell you the agreed fact that your lawyers have 

12 signed off on in this court as an agreed fact.  I'm going 

13 to read Agreed Fact Number 8.  "In 2004 CCJW received 

14 written notice that Max Reyes had committed gross sin 

15 involving the sexual abuse of Holly McGowan and Peter 

16 McGowan."  That is an agreed fact in this case.  You 

17 dispute that, don't you?

18 A.  No.

19 Q.  All right.  Then we're on the same page.  

20 Well, let's see if you agree on this.  You're a 

21 representative, you're suppose to know how CCJW works, 

22 right?

23 A.  I represent the corporation, yes.

24 Q.  Do you know how they work?

25 A.  Yes.
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 1 Q.  Do you feel competent and qualified to testify 

 2 and to tell this jury they should believe you?

 3 A.  Yes.

 4 Q.  Would you agree with me that when the 

 5 elders -- see, it says Elders -- at the service 

 6 department -- when they received this notice they were 

 7 acting on behalf of defendant CCJW?

 8 A.  The service department is not a part of CCJW.

 9 Q.  Well, let me read for you another stipulated 

10 fact.  I'm going to read the Stipulation Number 12 that 

11 your lawyers signed off on in the Pretrial Order.  It 

12 says, "When the Elders at the service department received 

13 the notice, the Elders were acting on behalf of CCJW."  

14 Mr. Chapel, do you have any explanation for why 

15 your lawyers have stipulated to things that are facts and 

16 you dispute that they are facts?  Do you have any 

17 explanation for that?

18 A.  No.  I was just trying to be clear that the 

19 service department works under the branch office.  

20 They're not CCJW.  I'm just trying to show that that's 

21 the difference.

22 Q.  Mr. Chapel, the stipulation from the lawyers 

23 to be read to the jury in this case is that the Elders 

24 were acting on behalf of CCJW?

25 A.  Okay.  
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 1 Q.  Do you understand that now?

 2 A.  Yes.

 3 Q.  All right.  Let's talk about some of the 

 4 documents that were created as a part --

 5 MR. SMITH:  Judge, at this point --

 6 THE COURT:  Would this be a good time to 

 7 give the jury a break?  

 8 MR. SMITH:  Yes, your Honor.

 9 THE COURT:  All right.  Let's take a 

10 15-minute break.  It's 3:30.  We'll come back at a 

11 quarter to 4:00.  Please remember the admonition, please 

12 do not talk to each other about the case.  

13 (Whereupon, a break was taken in the proceeding.)

14 THE COURT:  Mr. Chapel, you may be seated.  

15 You're still under oath.  

16 THE WITNESS:  (Complied.)

17 MR. SMITH:  Your Honor, at this time I would 

18 like to approach the Bench with some evidence -- exhibits 

19 that we're offering.

20 THE COURT:  All right.  

21 MR. SMITH:  May I approach the witness to 

22 give him the exhibit, your Honor, or I can approach the 

23 Bench.

24 THE COURT:  This is not in evidence.  Are 

25 you going to lay a foundation with this witness?  
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 1 MR. SMITH:  I don't believe there is an 

 2 objection to Exhibit Number 1.

 3 THE COURT:  Okay.  Is there any objection to 

 4 Plaintiffs' 1?  

 5 MR. TAYLOR:  No, your Honor.

 6 THE COURT:  Plaintiffs' 1 is admitted.  

 7 THE COURT:  Mr. Chapel.

 8 THE WITNESS:  (Complied.)

 9 MR. SMITH:  Your Honor, in the interest of 

10 time, I'm going to offer into evidence Exhibit Number 2, 

11 which is the Holly letter.

12 THE COURT:  No objection?  

13 MR. TAYLOR:  No objection, your Honor.

14 THE COURT:  Exhibit 2 is admitted.  

15 MR. SMITH:  Your Honor, at this time I would 

16 offer into evidence Plaintiffs' Exhibit Number 3, which 

17 is the "Dear Brothers" letter.

18 THE COURT:  Any objection to 3?  

19 MR. TAYLOR:  No, your Honor.

20 THE COURT:  3 is admitted.  

21 MR. SMITH:  And, your Honor, at this time I 

22 offer into evidence Exhibit Number 4.

23 THE COURT:  As to 4, any objection?  

24 MR. TAYLOR:  No, your Honor.  

25 THE COURT:  4 is admitted.  
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 1 MR. SMITH:  Thank you, your Honor.

 2 THE COURT:  Thank you.  

 3 BY MR. SMITH:  

 4 Q.  Mr. Chapel, do you have Exhibit Number 1 in 

 5 front of you?  

 6 A.  Yes.

 7 Q.  All right.  Could you tell us what Exhibit 

 8 Number 1 is?

 9 A.  Exhibit Number 1 is the notification of the 

10 dis-fellowshipping.

11 Q.  Is it a document that came from the internal 

12 files of either CCJW or Watchtower New York?

13 A.  This came from the service department.

14 Q.  Okay.  And that's right.  You know the lawyers 

15 admit that the service department is part of the CCJW, 

16 right?  

17 MR. TAYLOR:  Objection, your Honor, that 

18 wasn't our stipulation.  We stipulated they act on behalf 

19 of.  

20 THE COURT:  They're acting on behalf of.  

21 Does that satisfy you, Counsel?  

22 MR. SMITH:  Yes, your Honor. 

23 BY MR. SMITH:  

24 Q.  You know that the service department acts on 

25 behalf of CCJW?
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 1 A.  Yes.

 2 Q.  Let's look at what Exhibit Number 1 shows.  

 3 Okay.  At the top -- first of all, was this document sent 

 4 from the Elders at Thompson Falls, right here, to CCJW?

 5 A.  Yes.

 6 Q.  Does the document have a date on it of April 

 7 2004?

 8 A.  Yes.

 9 Q.  Does the document have the name of a known 

10 child molester on it?

11 A.  It has the name Maximo Nava Reyes.

12 Q.  Is Maximo Reyes a known child molester?

13 A.  This document says he admitted to fondling the 

14 genitals of a minor.

15 Q.  And you realize that somebody who admits to 

16 fondling the genitals of a child, that makes them a known 

17 child molester?

18 A.  Makes them a child molester.

19 Q.  Okay.  Do you agree with me that when you have 

20 a document that documents Max Reyes admitted to fondling 

21 the genitals of an eight-year-old boy at least three 

22 times -- would you agree with me that the person that 

23 fills this paper out they know Max Reyes is a child 

24 molester?  

25 MR. TAYLOR:  Objection, your Honor.  He's 
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 1 asking him to understand the mind of the writer.

 2 THE COURT:  Overruled.

 3 BY MR. SMITH:  

 4 Q.  Do you understand that?  Are we on the same 

 5 page that when someone fills out this form and they say 

 6 Max Reyes admitted to fondling the genitals of an 

 7 eight-year-old-boy, the person filling this out now knows 

 8 Max Reyes abuses children?

 9 A.  Yes.

10 Q.  Okay.  Do you know what a child molester is?

11 A.  Yes.

12 Q.  Do you know that child molesters sexually 

13 abuse children?

14 A.  Yes.

15 Q.  Do you know that they are dangerous?

16 A.  Yes.

17 Q.  Do you know that we agreed that Peter told the 

18 Thompson Falls Elders that Max Reyes was a child 

19 molester?

20 A.  Yes.

21 Q.  Now the reason this document exists is because 

22 Max Reyes in 2004 was a member of Thompson Falls 

23 Congregation, right?

24 A.  This says that as of April 1, 2004 he was no 

25 longer a member.
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 1 Q.  Now, let's go through what it says.  This 

 2 document says that he was dis-fellowshipped, right?

 3 A.  Correct.

 4 Q.  That means he's not a member of the 

 5 congregation?

 6 A.  That is correct.

 7 Q.  And then is there somewhere we can look on 

 8 this document and figure out did they let the known 

 9 molester back in the church?

10 A.  At the bottom of the document it says, 

11 "Reinstated; Date, June 16, 2005."  He was allowed 

12 membership on that date.

13 Q.  Okay.  So you're talking about right here on 

14 the bottom the checkmark says "Reinstated June 16, 2005," 

15 right?

16 A.  Yes.

17 Q.  So that means that what the Thompson Falls 

18 Congregation did, in response to finding out that Max 

19 Reyes was a child molester, was that they kicked him out 

20 of the church from April of 2004 and then let him back in 

21 June of 2005?

22 A.  Yes.

23 Q.  Now, when they kicked him out of the church, 

24 did they tell anyone at the church why he was being 

25 kicked out?
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 1 A.  No.

 2 Q.  Did they notify the police why he was being 

 3 kicked out?

 4 A.  No.

 5 Q.  All right.  This document says his offense was 

 6 "pornia."  Now, what does pornia mean in the Jehovah's 

 7 Witnesses religion?

 8 A.  It means sexual immorality.  

 9 Q.  All right.  Let's look at what this document 

10 shows.  All right.  Read along with me and tell me if I 

11 read this correctly to the jury.  It says, "One of the 

12 victims came forward and informed two Elders of the 

13 sexual abuse of himself from the age of 8 years to 12 

14 years old."  Did I read that correctly?

15 A.  Yes.

16 Q.  "The abuser was his stepfather.  He also 

17 related that his sister had informed him of similar 

18 sexual abuse from 10 years to about the age of 15."  Did 

19 I read that correctly?

20 A.  Yes.

21 Q.  Then does it say, "Both related a pattern of 

22 ongoing sexual abuse, which started shortly after the 

23 marriage."  Did I read that correctly?

24 A.  Yes.

25 Q.  Then it says, "When Maximo was confronted by 
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 1 the investigative committee, he denied all accusations." 

 2 Correct?

 3 A.  Yes.

 4 Q.  All right.  I want to keep you posted on that.  

 5 I told you we'd come back to this.  It says, "When Maximo 

 6 was confronted by the investigative committee" -- do you 

 7 see that?  

 8 A.  Yes.

 9 Q.  Now, when I walked you through this chart over 

10 here (indicating) you said that you're not sure if Max 

11 was told about what the kids reported.  Do you remember 

12 telling me that?

13 A.  Yes.

14 Q.  Now that we've read this document, it says in 

15 black and white that the church told Max and they 

16 confronted him on it.  Isn't that what it says?  

17 A.  It says he was confronted, yes.

18 Q.  So if we can rely on the defendants' 

19 documents, it says that this part of my chart 

20 (indicating) is true, right?

21 A.  Yes.

22 Q.  Let's talk about what else it says is true 

23 that's on my chart.  "Two days later, when confronted by 

24 his wife, he admitted to fondling her son on three 

25 occasions over a two-year period."  Did I read that 
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 1 correctly?

 2 A.  Yes.

 3 Q.  Now, tell me if I read this right.  "The 

 4 judicial committee all agreed the testimony of the two 

 5 victims was more credible."

 6 A.  Yes.

 7 Q.  All right.  Now, you were here for opening 

 8 statements, right?

 9 A.  Yes.

10 Q.  You heard Mr. Taylor tell how uncredible the 

11 witnesses are, right?

12 A.  Yes.

13 Q.  This document says in 2004, when the victims 

14 reported this, that the church found them to be more 

15 credible, right?

16 A.  Yes.

17 Q.  It says, "We felt Maximo was unrepentant based 

18 on the seriousness of the sin, his unwillingness to 

19 confess, and that it was carried on over a long period of 

20 time.  We also felt a purity of the children and the 

21 reputation of the congregation needed to be protected."  

22 Did I read that correctly?

23 A.  Yes.

24 Q.  Let's look at now Exhibit Number 2 that's up 

25 here (indicating).  Do you see Exhibit Number 2?  
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 1 THE COURT:  I'll take one if you don't mind.  

 2 MR. SMITH:  Thank you.  

 3 (Whereupon, a brief pause was taken in the 

 4 proceeding while the witness perused the document.)

 5 BY MR. SMITH:  

 6 Q.  Well, let me ask you this right now.  You're 

 7 here to testify on behalf of Watchtower New York?

 8 A.  Yes.

 9 Q.  You know that Watchtower New York has the 

10 legal department that told the Elders "you don't have to 

11 report this"?

12 A.  Yes.

13 Q.  Are you familiar with Montana's mandatory 

14 reporter law?

15 A.  I've heard of it, yes, 

16 Q.  But you're not familiar with it?

17 A.  No.

18 Q.  Okay.  So your lawyers can't ask you questions 

19 about it because you're not real familiar with it, are 

20 you?

21 A.  No.

22 Q.  And you're not familiar -- 

23 MR. TAYLOR:  Objection, your Honor.

24 THE COURT:  Sustained.  

25
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 1 BY MR. SMITH:  

 2 Q.  And you're not familiar with why the legal 

 3 department told them not to report it, are you?

 4 A.  I heard that there was an exception to the 

 5 law.

 6 Q.  Who did you hear it from?

 7 A.  I heard it here.

 8 Q.  Okay.  So you heard it in this courtroom 

 9 during opening statements?

10 A.  Yes.

11 Q.  Other than that you don't know anything about 

12 why the lawyers said you don't have to report it, do you?

13 A.  Yes, there was an exception to the law.  I've 

14 heard that.

15 Q.  But the only reason you know that is because 

16 you heard Mr. Taylor say it today, right?

17 A.  Yes.

18 Q.  You don't have any other independent 

19 knowledge, do you?

20 A.  No.

21 Q.  Okay.  Let's look at Holly's letter right 

22 here.  Okay.  This is Exhibit Number 2.  Just so the jury 

23 knows, is this the letter over here on my chart that says 

24 Holly sent a letter to Thompson Falls Elders?

25 A.  Yes.
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 1 Q.  So this arrow on my chart that says "Letter," 

 2 that's true, isn't it?

 3 A.  Yes.

 4 Q.  This (indicating) is the letter.  All right.  

 5 We're going to go through and I'm going to try to move 

 6 through it fast so as not to waste anybody's time.  It 

 7 says, "To the body of Elders of Thompson Falls 

 8 Congregation:  As you are aware, I have recently 

 9 disclosed information regarding the sexual abuse received 

10 by my stepfather Max while under his and my mother's 

11 guardianship.  This is my written testimony of some of 

12 the incidents.  

13 Within weeks after their marriage in September 

14 1994 I would sometimes wake up to Max touching, fondling 

15 and kissing me inappropriately; namely, the genitalia and 

16 breast regions.  Being as I was too embarrassed to tell 

17 anyone, this only continued on until I was 15.  

18 Throughout that time, however, the touching and kissing 

19 had progressed to much more brazen acts.  I believe it 

20 was the summer of 1995 we had taken a trip to Calgary, 

21 Canada for the district convention."  Now the district 

22 convention -- that's a convention that is part of the 

23 church, right?

24 A.  Yes.

25 Q.  "When we arrived at our friend's house I had 
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 1 gone downstairs to take a nap on the air bed that was 

 2 provided.  Not long after I had fallen asleep I was 

 3 awakened by Max inserting his fingers into me and then 

 4 trying to force intercourse on me.  I was able to squirm 

 5 away and go upstairs.  This instance, however, began a 

 6 new threshold as he became much more bold in his actions.  

 7 From that time on he would not hesitate to try to force 

 8 intercourse or oral sex on me.  This would occur just 

 9 about anytime we were at the house alone and sometimes 

10 even with others around.  

11 "About every evening Max would lay down for a nap.  

12 He would then call for me and sometimes Peter to come and 

13 cuddle with him.  No matter how much we fought it, my 

14 mother would send us in there saying that we needed to 

15 show Max that we loved him and make him feel accepted.  

16 Many times extensive fights would break out over such 

17 matters and we would be reprimanded for being 

18 disrespectful and insensitive until we would give in and 

19 go to cuddle with him.  During this time I was unaware 

20 that Max was fondling Peter as well but he would" -- 

21 there is a typo -- "me even with Peter lying right next 

22 to him."  Have I read all that correct?

23 A.  Yes.

24 Q.  "Other times Max would say he needed to run 

25 some errands in town and would ask that I go with him.  
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 1 While in the car he would again fondle me, sometimes 

 2 pulling over and trying to undo my pants, place my hands 

 3 on his parts and force me to perform oral sex.  Many 

 4 times I would get out of the car and move to the back 

 5 seat.  He would show disgust swearing in Spanish to me 

 6 and then apologize for what he had done.  However, he 

 7 never hesitated from doing it again.  

 8 "Many times I had tried to tell my mother of what 

 9 was happening but she was so quick to defend him when we 

10 would try to discuss other things that were bothering us, 

11 I knew she would never believe anything like this.  As 

12 with less significant grievances we've had, telling her 

13 would just make it worse.  She would first say that we 

14 were lying and only trying to stir up problems because we 

15 had never liked Max in the first place.  This is why I 

16 had waited until I moved away to tell her.  I told her I 

17 wasn't too surprised or upset if she didn't believe me 

18 because it would be made known soon enough.  I do think, 

19 however, that deep down she knows the truth, even if she 

20 doesn't admit to it, not even to herself.  

21 "I want to thank Jehovah's shepherds for looking 

22 after His flock, for taking care of this situation."  Did 

23 I read that correctly?

24 A.  Yes.

25 Q.  All right.  Do you agree with me, as a 
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 1 representative of Watchtower New York and CCJW, that this 

 2 letter describes acts of child sex abuse?

 3 A.  Yes.

 4 Q.  Would you agree with me that a person that 

 5 reads this knows a girl has told about being a child and 

 6 being sexually abused by her stepfather?

 7 A.  Yes.

 8 Q.  Would you agree with me that this letter tells 

 9 someone that her mother is not protecting her?

10 A.  Yes.

11 Q.  Take a look at Exhibit Number 3.  

12 A.  (Witness complied.)

13 Q.  All right.  Exhibit Number 3, that is a letter 

14 dated April 12, 2004.  Do I have that correct?

15 A.  Yes -- April 21st.

16 Q.  I'm sorry, April 21, 2004.  Who is that letter 

17 from?

18 A.  From the three members of the committee in the 

19 Thompson Falls Congregation.

20 Q.  Is this (indicating) that the letter?

21 (Whereupon, a brief pause was taken in the 

22 proceeding while the witness perused the document.)

23 A.  Yes.

24 Q.  Going over here to my chart, does this letter 

25 follow along with this arrow I have going from Thompson 
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 1 Falls to CCJW?

 2 A.  Yes.

 3 Q.  That's who it was from, that's who received 

 4 it, correct?  

 5 A.  Yes.

 6 Q.  All right.  Look at the third paragraph and 

 7 tell me if I read this correctly.  Does the third 

 8 paragraph say, "The community nor the authorities are 

 9 aware of this man"?

10 A.  Yes.

11 Q.  Does it also say, "The members of the 

12 congregation are also at this time unaware of what took 

13 place"?

14 A.  Yes.

15 Q.  Is that a correct statement that the 

16 congregation was not notified?

17 A.  Yes.

18 Q.  And is it a correct statement that the police 

19 weren't notified?

20 A.  Yes.

21 Q.  Do you understand the Court's ruling that the 

22 Court said an instruction -- he had already ruled that 

23 the defendants violated the law for this?

24 A.  Yes.

25 Q.  When Max was reinstated in the church one year 
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 1 later, was Max required to make a written plea for 

 2 reinstatement?

 3 A.  Not necessarily.  He needed to make a plea for 

 4 reinstatement.  One way is in writing.

 5 Q.  Take a look at Page 81 of your first sworn 

 6 statement.  

 7 A.  (Witness complied.)

 8 Q.  Do you see where it says, "Question:  Could 

 9 you tell the jury about the process he would have gone 

10 through to be reinstated"?

11 A.  Yes.

12 Q.  Tell me if I read your answer correctly.  "He 

13 would have needed to make a plea for reinstatement in 

14 writing."

15 A.  Yes, that is the preferred way.

16 Q.  Let me ask you this:  You know that I've asked 

17 for the letter of reinstatement, right?

18 A.  I don't understand the question.  What's that 

19 you asked for?  

20 Q.  Has anybody found Max's plea for 

21 reinstatement?

22 A.  I didn't know you asked for that.  I'm unaware 

23 of that.

24 Q.  Have you seen it?

25 A.  No.
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 1 Q.  Let's run through a couple of things real 

 2 fast.  The congregation Elders right here (indicating), 

 3 they have to follow the policies, don't they?

 4 A.  Yes.

 5 Q.  And those policies have come from different 

 6 organizations over time, correct?  

 7 MR. TAYLOR:  Can I see what he's showing the 

 8 witness?

 9 THE COURT:  If you want to pull a chair 

10 around.  

11 A.  Sorry, the question?  

12 BY MR. SMITH:  

13 Q.  The policies come from somewhere, right?

14 THE COURT:  You can sit anywhere you want, 

15 Mr. Taylor.  

16 MR. TAYLOR:  That's okay, your Honor.

17 THE COURT:  We've got these old courtrooms 

18 and sometimes -- and oftentimes we don't have enough 

19 room.  

20 BY MR. SMITH:  

21 Q.  Elders must follow policies and policies come 

22 from somewhere, right?

23 A.  Yes.

24 Q.  After 2001 the policies come from CCJW, right?

25 A.  Yes.
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 1 Q.  Before 2001 there was no CCJW --

 2 A.  Correct.

 3 Q.  -- and the policies came from Watchtower.  In 

 4 1998 local Elders had to follow Watchtower policies, 

 5 right?  

 6 A.  Yes.

 7 Q.  Local Elders have to be obedient to God and to 

 8 his visible organization, right?  

 9 A.  Yes.

10 Q.  And the visible organization is the governing 

11 body of Jehovah's Witnesses, right?

12 A.  Yes.

13 Q.  Now, let me ask you in conclusion about 

14 something that is super important.  When you look at this 

15 board right here (indicating), we're going to ask about 

16 the Elders one, two, and three.  Let's ask about these 

17 Elders right here (indicating).  Did they do everything 

18 the way they were taught to do it by the Jehovah's 

19 Witnesses as I've shown it on this board?

20 A.  Yes.

21 Q.  When they did not notify the police, that was 

22 them following policies as they were instructed, right?

23 A.  Yes.

24 Q.  These Elders right here at CCJW, when they 

25 failed to notify the police, were they following the 
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 1 policies just as they are taught to do?

 2 A.  Yes.

 3 Q.  What about Watchtower?  Those guys said you 

 4 don't have to report this.  Were they following all the 

 5 Jehovah's Witnesses' policies?

 6 A.  Yes.

 7 Q.  Did everybody in these three organizations do 

 8 exactly what the Jehovah's Witnesses want them to do?

 9 A.  Yes.

10 MR. SMITH:  I pass the witness, your Honor.  

11 THE COURT:  Do you wish to question the 

12 witness at this time or reserve until you call him?  

13 MR. TAYLOR:  We'd like to question him at 

14 this time, your Honor.  

15 THE COURT:  All right.  

16 CROSS-EXAMINATION

17 BY MR. TAYLOR:  

18 Q.  Mr. Chapel, you were shown a number of pages 

19 of one of your depositions dated April 24, 2018.  

20 MR. TAYLOR:  Your Honor, may I approach?  

21 THE COURT:  Of course.  

22 BY MR. TAYLOR:  

23 Q.  And one of the pages you read from earlier was 

24 Page 71.  I'd just like to take you back one page prior 

25 to Page 71 and I'd like to give it to you.  And so that's 
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 1 Page 70 of your deposition.  And if you'll pick up the 

 2 reading at Line Number 16.  The question says --

 3 MR. SMITH:  Your Honor, I'm going to object.  

 4 It's improper for him to offer deposition testimony from 

 5 the witness.  

 6 THE COURT:  Do you want to read it?  

 7 MR. TAYLOR:  I'll read it.  It says, your 

 8 Honor --

 9 THE COURT:  I think you've offered it as a 

10 prior inconsistent statement and I assume what he's going 

11 to do is offer this as a prior consistent statement.  

12 MR. TAYLOR:  Correct, your Honor.  It's just 

13 one page before his earlier --

14 THE COURT:  You may.  

15 BY MR. TAYLOR:  

16 Q.  So Page 70 here was the question from counsel.  

17 "When a single child says I'm being sexually assaulted --  

18 I'm going to break it down for you.  We have to make it 

19 simple.  In 1998 a child tells an Elder 'I am being 

20 sexually assaulted.'  It's only one witness.  Can they 

21 form a judicial committee?"  Your answer is, "No."  So 

22 now a judicial committee, is that for handling the sin or 

23 the crime?

24 A.  Sin.

25 Q.  Sin.  In the faith of Jehovah's Witnesses, 
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 1 when you handle the sin you need how many witnesses?

 2 A.  Two or more or a confession.

 3 Q.  Or a confession.  So if you get a confession 

 4 or two witnesses you can evaluate that person's 

 5 membership status; is that correct?

 6 A.  Correct.

 7 Q.  Now let's pick up your deposition.  At the 

 8 bottom of Page 70 the question is -- Line 25 -- "Do they 

 9 call the police?"  Your answer, "If it's required by law, 

10 they will, yes."  And so now we're talking about the 

11 crime.  In connection with the crime, does the two 

12 witness rule have any application?

13 A.  No.

14 Q.  The two witness rule only governs -- or 

15 principle only governs what?

16 A.  Sin.

17 Q.  Sin.  Now, a lot has been made of this but is 

18 it confusing?

19 A.  Yes.

20 Q.  Okay.  So let's just walk through it one more 

21 time for the benefit of the jury.  Okay.  You're a 

22 minister in New York?

23 A.  Yes.

24 Q.  An allegation of child abuse comes to you.  I 

25 want you to tell me what you do in connection with this 
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 1 sin.  What do you do first in connection with the sin?

 2 A.  The sin.  Well, you have to have two or more 

 3 witnesses for the sin in order to proceed with the Bible, 

 4 yes, membership question status.

 5 Q.  As it relates to the sin, suppose you have one 

 6 witness to the sin -- the sin -- does the congregation 

 7 just hold up its hands and walk away?

 8 A.  Oh, no.  No, it does not.

 9 Q.  What does the congregation do?  

10 A.  There are many things that the congregation 

11 can do.  We talk to the one who has been accused.  We 

12 find out if there is a confession.  We can do much to 

13 protect the congregation by watching this person, maybe 

14 even restricting certain privileges that he had in the 

15 congregation.

16 Q.  Would the Elders in the ordinary course make a 

17 record of that?

18 A.  Yes.

19 Q.  Okay.  Now I want to talk to you about the 

20 crime.  And you're acquainted with a verse in the Bible, 

21 Romans 13, Verse 1?

22 A.  Yes.

23 Q.  What does Romans 13 in Verse 1 instruct 

24 Christians to do?

25 A.  It tells us that we need to be -- to superior 
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 1 authorities we need to be obedient to them.  "Superior 

 2 authorities" means the authorities, people in law.

 3 Q.  Is that the government?

 4 A.  Yes.

 5 Q.  Okay.  Is police included in that?

 6 A.  Yes.

 7 Q.  Child Protective Services included in that?

 8 A.  Yes.

 9 Q.  Now we're talking about the crime.  I know we 

10 get confused between sin and crime.  Now we're talking 

11 about the crime.  Romans 13:1 obligates Elders to do what 

12 then?

13 A.  Obligates them to be obedient to the law.

14 Q.  And if the law says "report," what will the 

15 Elders do?

16 A.  They would report.  

17 Q.  If an Elder were to deny or ignore that law, 

18 would he be a good Christian?

19 A.  No.

20 Q.  And if the Elder follows the laws, would he 

21 have -- would that make him a good Christian?  

22 MR. SMITH:  Your Honor --

23 A.  Yes.  He's going to be obedient to the law.  

24 MR. SMITH:  I object to leading the witness.

25 THE COURT:  It is leading.  
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 1 MR. TAYLOR:  I'll adjust.

 2 THE COURT:  It gets confusing when they're 

 3 called as an adverse witness.  Do you lead or -- 

 4 MR. TAYLOR:  It does.  You don't know 

 5 whether to be on the offense or defense.

 6 THE COURT:  But you're going to help us out.  

 7 MR. TAYLOR:  Yes, sir.  

 8 BY MR. TAYLOR:  

 9 Q.  So I appreciate you bringing that 

10 clarification to us.  One of the allegations in this 

11 lawsuit is that in 1998 Holly McGowan approached the 

12 Elders.  If that had occurred, what would have happened?

13 A.  In 1998 the Elders would have made a record of 

14 it but they also would have called the legal department 

15 immediately.  

16 Q.  Does Watchtower -- does the legal department 

17 that works with Watchtower, does it maintain records?

18 A.  Yes.  They keep track of all phone calls that 

19 they receive.

20 Q.  Now as the corporate representative has -- 

21 have you been able to discern whether or not Watchtower 

22 has any records from 1998 related to this allegation?  

23 A.  There are no records.

24 MR. TAYLOR:  No further questions, your 

25 Honor.
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 1 THE COURT:  Any redirect?  

 2 MR. SMITH:  No, your Honor.  

 3 THE COURT:  All right.  Thank you, 

 4 Mr. Chapel, you may step down.  

 5 THE WITNESS:  (Complied.)  

 6 THE COURT:  The plaintiffs may call its next 

 7 witness.  

 8 MR. SMITH:  Your Honor, at this time the 

 9 plaintiffs call the corporate representative for Thompson 

10 Falls Congregation.  

11 THE COURT:  If you'll come forward, sir, and 

12 raise your right hand, the clerk will swear you in.  

13 Whereupon,

14 DON HERBERGER, 

15 having been first duly sworn to state the truth, the 

16 whole truth, and nothing but the truth, testified upon 

17 his oath as follows:  

18 THE COURT:  If anybody needs to stand up, 

19 turn around, move around, you may.  All right.  Counsel?  

20 DIRECT EXAMINATION

21 BY MR. SMITH:  

22 Q.  Could you begin by telling the jury who you 

23 are?

24 A.  My name is Don Herberger.

25 Q.  Thanks for being here today, Mr. Herberger.  
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 1 THE COURT:  Any redirect?  

 2 MR. SMITH:  No, your Honor.  

 3 THE COURT:  All right.  Thank you, 

 4 Mr. Chapel, you may step down.  

 5 THE WITNESS:  (Complied.)  

 6 THE COURT:  The plaintiffs may call its next 

 7 witness.  

 8 MR. SMITH:  Your Honor, at this time the 

 9 plaintiffs call the corporate representative for Thompson 

10 Falls Congregation.  

11 THE COURT:  If you'll come forward, sir, and 

12 raise your right hand, the clerk will swear you in.  

13 Whereupon,

14 DON HERBERGER, 

15 having been first duly sworn to state the truth, the 

16 whole truth, and nothing but the truth, testified upon 

17 his oath as follows:  

18 THE COURT:  If anybody needs to stand up, 

19 turn around, move around, you may.  All right.  Counsel?  

20 DIRECT EXAMINATION

21 BY MR. SMITH:  

22 Q.  Could you begin by telling the jury who you 

23 are?

24 A.  My name is Don Herberger.

25 Q.  Thanks for being here today, Mr. Herberger.  
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 1 Do you have a connection to -- let me get my board out 

 2 here.  Do you have a connection to the Thompson Falls 

 3 Congregation?

 4 A.  Yes.

 5 Q.  What is your connection to the Thompson Falls 

 6 Congregation?

 7 A.  I serve as an Elder in the congregation.

 8 Q.  As an Elder are you also a member?

 9 A.  Yes.

10 Q.  Now, how long have you been a member of the 

11 congregation?

12 A.  Since 1993.

13 Q.  Were you -- did you become a member in 1993 

14 when you were baptized?

15 A.  I was.

16 Q.  Now, I want to talk about how long you have 

17 served as an Elder.  Have you served as an Elder with the 

18 Thompson Falls Congregation since 1998?

19 A.  Yes, October 1998.

20 Q.  I want you to help give us a sense of what the 

21 Thompson Falls congregation is like.  Could you begin by 

22 telling us approximately how many members there are in 

23 the congregation?

24 A.  We're in the low seventies.  I think we're at 

25 72 members right now.
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 1 Q.  I assume you guys have church services on 

 2 Sunday?

 3 A.  We do at ten o'clock in the morning on Sunday.  

 4 We also have a meeting on Tuesday evenings at 7:00.

 5 Q.  Approximately how many people usually attend 

 6 on Sundays?  Would you say 50 to 60?

 7 A.  No, I'd say a touch higher.

 8 Q.  So 60 to 70?

 9 A.  Mid 60's perhaps on average.

10 Q.  Over here in the courtroom you have Lexi 

11 Nunez.  You know Lexi, don't you?

12 A.  Yes.

13 Q.  You've seen her attend the Thompson Falls 

14 church, right?

15 A.  I have seen her at the Kingdom Hall at times, 

16 yes.

17 Q.  You know her pretty well, don't you?

18 A.  Not recently, no.

19 Q.  I'm not asking recently.  At some point in 

20 your life would you say that you knew her pretty well?

21 A.  I wouldn't say pretty well, no.  I mean I knew 

22 who she was.  I knew the family, yes.

23 Q.  You also had her over at your house, right?

24 A.  Yes.  She's visited our house, yes.

25 Q.  You would have her and her siblings over at 
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 1 your house, right?

 2 A.  Probably have, yes.

 3 Q.  On more than one occasion, right?

 4 A.  Probably, yes.

 5 Q.  You knew her -- you knew her grandparents Max 

 6 and Joni, right?

 7 A.  Yes.

 8 Q.  And you would have Max and Joni over at your 

 9 house?

10 A.  We have had them over, yes.

11 Q.  When you would see Alexis at church you would 

12 talk to her at church, right?

13 A.  I have talked to her, probably "hello" or 

14 something to that effect, yes.

15 Q.  We were looking at 2004 and what happened.  In 

16 2004 you knew that Lexi was coming to the Thompson Falls 

17 church with her grandparents, right?

18 A.  I knew she would show up sometimes, yes.

19 Q.  Well, is that different than knowing that you 

20 could actually look out in the congregation and you would 

21 see Max and Joni and Lexi?  You could actually see Lexi 

22 attending church with Max and Joni?

23 A.  Yes.

24 Q.  Okay.  Let's talk a little bit about your role 

25 as an Elder.  As an Elder is there a set of policies that 
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 1 you are given?

 2 A.  We have -- we have letters that we receive 

 3 from the branch.  We have a book that helps us in 

 4 carrying out our role as Elders, yes.

 5 Q.  That book is called Shepherd the Flock?

 6 A.  Yes, Flock of God.

 7 Q.  And if you don't follow those policies you 

 8 might not be an Elder, right?

 9 A.  Well, we follow the policies because they're 

10 in line with the Bible.  I've never gone against them so.

11 Q.  But you know if you go against them you could 

12 be removed from your position as an Elder, right?

13 A.  Yes.

14 Q.  Now, Thompson Falls in 1998 you -- as a 

15 Thompson Falls Elder you received those policies from 

16 Watchtower, right?

17 A.  We -- I really didn't pay attention but 

18 something was on the letterhead of the letters, yes.  So 

19 it probably was Watchtower.

20 Q.  You get policies and at the top of the 

21 policies it would have a letterhead that would say 

22 "Watchtower New York"?

23 A.  Yes.

24 Q.  Thank you, sir.  Back in '98 -- a train is 

25 trying to go by.  
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 1 A.  Good idea.

 2 (Whereupon, a pause was taken in the proceeding.)

 3 Q.  In '98 you -- as an Elder at Thompson Falls 

 4 you could not set any policies that were different than 

 5 from the ones that Watchtower handed down, could you?

 6 A.  What do you mean by "policy"?  

 7 Q.  Yeah.  Could the Elders at your church -- 

 8 could they make their own policies that differed from the 

 9 ones that Watchtower sent down?

10 A.  No.

11 Q.  Back in '98 did Watchtower give you, as an 

12 Elder, policies that told you when you would form a 

13 judicial committee?

14 A.  It would be in one of our books, yes.

15 Q.  Let's talk about 2004.  We're going to talk 

16 about Max Reyes.  You now know that Max Reyes is an 

17 admitted pedophile, right?

18 A.  Yes.

19 Q.  And you know that because fair to say that he 

20 admitted that to you?

21 A.  He admitted to the committee.

22 Q.  Were you a part of that committee?

23 A.  I was.

24 Q.  So my chart here that says Max admitted to the 

25 Thompson Falls Elders -- is that correct?
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 1 A.  Yes.

 2 Q.  He admitted he was a pedophile?

 3 A.  He admitted that he abused, yes.

 4 Q.  Well, he didn't -- he admitted he sexually 

 5 abused children?

 6 A.  Yes.

 7 Q.  Let's focus a little bit now on Max Reyes.  Am 

 8 I correct that you've known Max Reyes now for about 30 

 9 years?

10 A.  Since I was baptized, close.

11 Q.  And is it fair to say that you and your family 

12 socialized with Max Reyes both before you found out he 

13 was a pedophile and after?

14 A.  Before, yes.  After we -- yeah, we've had a 

15 meal together.

16 Q.  After the Thompson Falls Congregation found 

17 out Max was a pedophile, did they dis-fellowship him from 

18 the church?

19 A.  He was dis-fellowshipped in 2004, yes.

20 Q.  When he was dis-fellowshipped, was he still 

21 permitted to attend church?

22 A.  Yeah.  The meetings are open to anyone that 

23 wants to attend.  Yes, he was attending.  

24 Q.  Okay.  So this is very important for the jury 

25 to hear.  Did Max Reyes continue to attend church 
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 1 services at Thompson Falls during that one-year window 

 2 when he was dis-fellowshipped?

 3 A.  Yes.

 4 Q.  And did he attend Thompson Falls Congregation 

 5 with Lexi Nunez after he was dis-fellowshipped?

 6 A.  He was there and at times Lexi was there.

 7 Q.  So is it fair for me to tell the jury that 

 8 after you knew and the Elders knew that Max Reyes was a 

 9 pedophile, you looked out into the congregation at the 

10 Thompson Falls church and you saw Lexi Nunez attending 

11 church with Max Reyes?

12 A.  She was there in the Kingdom Hall, yes.

13 Q.  And you saw that with your eyes?

14 A.  Yes.

15 Q.  And when you saw that, you knew that Max had 

16 not been reported to any of the authorities as being a 

17 pedophile?

18 A.  Correct.

19 Q.  Let's just walk through real fast how you 

20 learned that Max Reyes was a pedophile.  Did you first 

21 learn because Peter notified one of the Elders?

22 A.  Yes.

23 Q.  After Peter notified one of the Elders, did 

24 one of the Elders contact Holly?

25 A.  Yes.  I did.
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 1 Q.  When you spoke with Holly, did she tell you 

 2 Max was a pedophile?

 3 A.  She mentioned pretty much what was in the 

 4 letter to me over the phone.

 5 Q.  And then she wrote you the letter about it?

 6 A.  She did at my request, yes.

 7 Q.  Then Max is confronted about it?

 8 A.  Yes.

 9 Q.  Now when we say "confronted," who confronted 

10 Max about this?

11 A.  The Elders.

12 Q.  Were you one of the Elders that confronted 

13 him?

14 A.  I think so.

15 Q.  I want to get to something that is also very 

16 important.  Did you keep what Peter and Holly told you 

17 confidential?

18 A.  Within the confines of the congregation and 

19 the Elders, yes.

20 Q.  I want to figure out what that means.  

21 A.  Okay.

22 Q.  Did you take what Peter told you and say, "I'm 

23 not telling anybody.  I'm keeping that confidential"?

24 A.  No.  

25 MR. TAYLOR:  Objection, your Honor.  
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 1 Confidential has many meanings and he's not giving him 

 2 the opportunity to explain.

 3 THE COURT:  Well, if he doesn't understand 

 4 what the question is, he can ask for clarification but he 

 5 seemed to understand.  

 6 BY MR. SMITH:  

 7 Q.  When Holly told you what happened, did you 

 8 take what Holly told you and say, "I'm keeping this 

 9 confidential and I'm not telling anyone"?

10 A.  I didn't have to say that.

11 Q.  Did you keep it confidential?

12 A.  We kept it confidential in the confines of 

13 what we as Elders do when we have these kinds of sins 

14 come up in the congregation.

15 Q.  I'm trying to figure that out.  Did you take 

16 what you knew and share that information with Max Reyes?

17 A.  Yes.

18 Q.  Let me ask you this:  You know I'm a lawyer, 

19 right?

20 A.  You probably wouldn't be here if you weren't.

21 Q.  All right.  If you come to me as a lawyer and 

22 you say, "Neil, I want to hire you to go after somebody 

23 out here that lives across the street but keep it 

24 confidential" -- if I go to that person and I tell them 

25 what you told me, do you think I've kept the information 
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 1 confidential?

 2 A.  In that case, no.

 3 Q.  But you're trying to say that in your religion 

 4 confidentiality includes telling someone else?

 5 A.  It includes the accuser and the accused, 

 6 witnesses.  All of those fall under the envelope of 

 7 confidentiality.

 8 Q.  Okay.  I'm trying to understand what you and 

 9 your lawyers are saying.  When you say you tell other 

10 people information but you still kept it confidential, 

11 you say that includes the child abuser?

12 A.  Yes.

13 Q.  It includes witnesses?

14 A.  Yes.

15 Q.  It includes CCJW?

16 A.  I'm sorry, you lost me with --

17 Q.  If you tell CCJW, have you still kept it 

18 confidential?

19 A.  Yes.

20 Q.  Who else do you believe in your religion that 

21 you can share information with and still claim it to be 

22 confidential?

23 A.  Those that are necessary to address the sin.

24 Q.  Who all would that include?

25 A.  Depends on the circumstances.  Each one is 
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 1 different.

 2 Q.  Okay.  Let me ask you about when -- were you 

 3 involved in calling the legal department?

 4 A.  I was not.

 5 Q.  Who was involved in calling them?

 6 A.  I believe it was Brother Riech that called the 

 7 legal department in 2004.

 8 Q.  Had you been taught that the first thing you 

 9 should do, if you know about child sex abuse, is you're 

10 suppose to call the legal department?

11 A.  We have been trained to call the legal 

12 department to get legal direction, yes.

13 Q.  And are you taught that the legal department 

14 tells you whether you have to report it to the 

15 authorities or not?

16 A.  They said whether we were mandated or not.

17 Q.  And is that what you were taught?  You were 

18 taught, "Hey, call legal and legal tells you whether to 

19 report or not"?

20 A.  No, they tell you if it's mandatory or not.

21 Q.  Were you also taught that if legal tells you 

22 you don't have to report, you must keep the information 

23 confidential?

24 A.  Not absolutely, no.

25 Q.  You were not taught that?
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 1 A.  No.

 2 Q.  Okay.  When you called the legal department, 

 3 did the legal department tell you you don't have to 

 4 report this?

 5 A.  They said that we were not mandated by Montana 

 6 law to report this.

 7 Q.  How do you know that if you didn't call the 

 8 legal department?

 9 A.  Well, we shared the information.  I'm 

10 representing the congregation here so we shared the 

11 information as the Elders.

12 Q.  Who shared the information?

13 A.  Well, the other Elders.

14 Q.  Who was the person that called them?

15 A.  Ken Riech.

16 Q.  Did he tell you exactly what they said?

17 A.  I can't recall.

18 Q.  Can you give us testimony exactly what the 

19 legal department said?

20 A.  No, I cannot.

21 Q.  You can't tell us the legal department made 

22 some interpretation of the statute, can you?  

23 MR. TAYLOR:  Objection, your Honor.  He's 

24 testified to what the parties should do.  

25 THE COURT:  If he understands the question, 
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 1 he can say "yes" or "no" whether he knows or doesn't 

 2 know.  

 3 BY MR. SMITH:  

 4 Q.  Do you have knowledge as to why the legal 

 5 department said you don't have to report this?

 6 A.  No.

 7 Q.  Thank you, sir.  When -- it was Mr. Riech?

 8 A.  Yes.

 9 Q.  Is he in the courtroom today?  

10 MR. TAYLOR:  He is a witness. 

11 MR. SMITH:  Gotcha.  

12 BY MR. SMITH:  

13 Q.  When Mr. Riech called Watchtower New York 

14 legal department, am I correct that he said this report 

15 is actually coming from the childhood victims of sex 

16 abuse?

17 A.  Would you say that again, please.

18 Q.  Riech told the legal department that this 

19 report is coming from the actual victims.  

20 A.  He probably said something to the effect that 

21 the victims have approached us and we're calling for 

22 legal -- what we need to do about that --

23 Q.  Okay.  

24 A.  -- about the child abuse.  Did that answer it?  

25 Q.  Well, I want to make sure it's very clear to 
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 1 the jury.  I don't want somebody to say, "Well, maybe we 

 2 call legal and we understand this is coming from Max."  I 

 3 want to make sure we're very clear.  When Riech called 

 4 the legal department, he told the legal department this 

 5 report is coming from the actual victims?

 6 A.  We have victims that have come forward, yes.

 7 MR. SMITH:  Could you get his deposition.  

 8 It's the second one at Page 18.  It's the second depo, 

 9 Page 18, Counselor.

10 BY MR. SMITH:  

11 Q.  I want to hand you a copy of some sworn 

12 testimony you gave.  And have you had a chance to see 

13 this before?

14 A.  Yes.

15 Q.  Okay.  I'm on Page 18, which I've given you.  

16 And I'm here at the top at Line 2.  Let me read for you 

17 my question and your answer.  I said, "You told the legal 

18 department that this report is coming from the actual 

19 victims of the abuse, correct?"  See where I asked that?

20 A.  Yes.

21 Q.  Do you see where you swore under oath that the 

22 answer was "Yes"?

23 A.  Yes.

24 Q.  And I followed up and I said, "Question:  This 

25 wasn't a case where Max came to the Elders and said 'I 
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 1 need to confess?'"  And your answer was, "It was not."

 2 A.  Correct.

 3 Q.  Did I read that correctly?

 4 A.  You did.

 5 Q.  Thank you, sir.  I'm going to move through 

 6 this real fast.  In 2004 a judicial committee was formed, 

 7 correct?

 8 A.  Yes.

 9 Q.  A judicial hearing was held, right?

10 A.  Yes.

11 Q.  The judicial committee made the decision to 

12 dis-fellowship Max?

13 A.  Yes.

14 Q.  The judicial committee made the decision not 

15 to call the authorities?

16 A.  We did not call the authorities.

17 Q.  Who made that decision?

18 A.  The committee never -- that really wasn't part 

19 of the judicial hearing.

20 Q.  You were not part of the judicial hearing?

21 A.  No, I was.  The topic of whether to call the 

22 authorities or not.

23 Q.  Well, somebody had to make the decision -- I 

24 mean 2004 a known pedophile coming to church with a 

25 child, correct?  Is that true?
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 1 A.  They were there in the Kingdom Hall, yes.

 2 Q.  If we put the jury in your shoes and explained 

 3 to them what you know, in 2004 you know -- "I'm looking 

 4 out in the congregation, known pedophile with a child who 

 5 is coming to church with him."  You know that, right?

 6 A.  Yes.

 7 Q.  You know that Lexi is staying in his house on 

 8 the weekends, right?

 9 A.  I didn't pay much attention but we assumed 

10 that that would be the case, yes.

11 Q.  Because you would pick them up on the weekends 

12 and sometimes take them to your house, right?

13 A.  I don't recall that.

14 Q.  Who made the decision -- who decided "I'm not 

15 going to call the authorities"?

16 A.  We were given direction that we were not 

17 mandated to call the authorities.  Each elder could then 

18 decide for himself whether he needed to call or not.

19 Q.  So every one of them decided "I'm not going to 

20 call the authorities"?

21 A.  In this case, yes.

22 Q.  You've heard us discuss the 1998 report that 

23 Holly will describe that she made.  Did you hear me 

24 talk --

25 A.  I've heard this, yes.
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 1 Q.  I just want to cut to the chase.  Are you 

 2 saying that never happened?

 3 A.  I'm saying that never happened.

 4 Q.  And you're saying it didn't happen because you 

 5 don't have any record of it.  

 6 A.  I'm saying it didn't happen because it would 

 7 be something you would remember.  And we have no record 

 8 of it.  And I was not an Elder at the time.

 9 Q.  In order for Max to be reinstated he has to 

10 write a letter asking to be reinstated, right?

11 A.  We typically get a letter -- Max was not very 

12 strong in English -- and the letter consists of "we would 

13 like the committee to consider reinstatement."

14 Q.  Say that again for me.  

15 A.  The letter would simply consist of "we would 

16 like the committee to consider reinstatement."  

17 Q.  I'm going to show you two bits of your 

18 testimony.  

19 A.  Okay.

20 Q.  The first one is from the September 13, 2017 

21 sworn testimony.  I'm going to have to read it with you.  

22 All right.  Do you see Page 156?

23 A.  Uh-huh.

24 Q.  All right.  Look at Line 11.  Do you see 

25 Line 11?
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 1 A.  I do.

 2 Q.  Do you see the question to you said, "Did Max 

 3 ask to be reinstated?"  And your answer was, "He did."

 4 A.  Yes.

 5 Q.  And the question said, "Okay.  Did he write a 

 6 letter?"

 7 A.  I said he did.

 8 Q.  And your answer was, "He did."  Let's look at 

 9 the next question.  It said, "Who did he write the letter 

10 to?"  And your answer was?

11 A.  "To the body of Elders."

12 Q.  Now you understand we've asked for a copy of 

13 that letter?

14 A.  Yes.

15 Q.  And you say you cannot locate a copy, right?

16 A.  Correct.

17 Q.  When you took the actions that -- now one more 

18 train to come by.

19 (Whereupon, a pause was taken in the proceeding.)

20 Q.  When you did what you did in 2004, did you 

21 feel like you were doing what the Jehovah's Witnesses 

22 organization tells you to do?

23 A.  We felt that we worked in line with the 

24 guidelines that we were given, yes.

25 Q.  If the same thing happened tomorrow, would you 
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 1 do the same thing?

 2 A.  Exact same case?  

 3 Q.  Exact same case.  

 4 A.  Yes.  

 5 MR. SMITH:  Pass the witness.  

 6 THE COURT:  Mr. Taylor?  

 7 CROSS-EXAMINATION

 8 BY MR. TAYLOR:  

 9 Q.  Mr. Herberger, can you tell us a little bit 

10 about what an Elder does in a congregation?

11 A.  An Elder is a shepherd.  He takes the lead in 

12 evangelizing and he's considered a teacher in the 

13 congregation.

14 Q.  When you say the word "shepherd," is that in a 

15 physical sense or in a spiritual sense?

16 A.  In a spiritual sense.

17 Q.  So what is a spiritual shepherd?

18 A.  A spiritual shepherd is one that can use the 

19 scriptures to help members of the congregation with 

20 spiritual problems, encouragement, maybe, if there has 

21 been wrongdoing, how God views these things, what they 

22 might need to do to correct that.

23 Q.  Okay.  And in connection with handling sin, is 

24 there a practice or protocol that is normally followed in 

25 every case?
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 1 A.  No.

 2 Q.  Okay.  So in connection with the sin of child 

 3 sexual abuse, what's the first thing Elders will do?

 4 A.  With a sin?  

 5 Q.  With a sin.  

 6 A.  We will call to find out what our legal 

 7 responsibilities are first.

 8 Q.  Okay.  And if your legal responsibilities are 

 9 to report, what would you do?

10 A.  We would report.

11 Q.  Okay.  I want to ask you a little bit about 

12 the letter that was identified as Exhibit 3.  And at the 

13 end of Exhibit 3 -- this is a letter that you and the 

14 other two Elders wrote to Watchtower -- I'm sorry, this 

15 time it would have been CCJW.  The last sentence says, 

16 "The only ones that we are aware that know are Maximo, 

17 his wife and the mother of the children Joan, Peter and 

18 Holly and an older sister Ivy."  Now, how is Ivy related 

19 to Lexi?

20 A.  Ivy is Lexi's mother.

21 Q.  So every time at a congregation meeting when 

22 you would see Lexi with Max, for example, it appears -- 

23 after 2004 who also knew that Max was a pedophile?

24 A.  Her mom.

25 Q.  Okay.  And, you know, we had some conclusory 
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 1 statements but actually how many times from 2004 until 

 2 2007 did you actually see Lexi at a meeting?

 3 A.  It's really hard but I'd say a handful of 

 4 times.  You know, they're not a member of our 

 5 congregation.

 6 Q.  So that's an excellent question.  Was Lexi a 

 7 member of the Thompson Falls Congregation?

 8 A.  No.

 9 Q.  How about her mother Ivy, was she a member of 

10 the Thompson Falls Congregation?

11 A.  At that time, no.

12 Q.  So if they were at your Kingdom Hall, they 

13 were only guests or visitors?

14 A.  Correct.

15 Q.  How many meetings at that time did you have in 

16 a week?

17 A.  We had three meetings a week back then.

18 Q.  And 52 weeks in a year so 150 meetings in a 

19 year.  And over the course of six years you saw her a 

20 handful of times?

21 A.  As I can recall.

22 Q.  Okay.  I want to take you back in time now to 

23 1998.  There is an allegation that in 1998 Holly came to 

24 you in the summer.  When were you appointed as an Elder?

25 A.  October 22, 1998.  

MARSHALL & MARSHALL REPORTING SERVICE
POLSON, MONTANA  (406) 883-5237



                                                       Page 265

 1 Q.  So you were not an Elder in the summer of 

 2 1998?

 3 A.  No.

 4 Q.  An allegation that has been made in this 

 5 lawsuit is that after you became aware of this meeting 

 6 with Holly that you told her that you would take her to 

 7 some additional Elders.  And Holly alleges that the three 

 8 of you -- the three Elders and Holly met together.  If 

 9 you were a non-Elder, would you have been a participant 

10 in that meeting?

11 A.  It would have never happened.

12 Q.  Has that always been the practice of Jehovah's 

13 Witnesses?

14 A.  Always.  

15 Q.  And if a minor approaches you today --

16 MR. SMITH:  Objection, leading.

17 THE COURT:  Overruled.  

18 BY MR. TAYLOR:  

19 Q.  If a minor approaches you today, would you 

20 include anyone else in that meeting?

21 A.  Yes.

22 Q.  Who else would you include?  

23 A.  Another Elder.

24 Q.  Okay.  And would you include anyone else if a 

25 minor came to you?
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 1 A.  Well, we would want their parents there.

 2 Q.  And why is that?

 3 A.  Well, because they're the primary 

 4 responsibility for the child.

 5 Q.  Is there a Bible directive that makes you do 

 6 that?

 7 A.  There is.  The headship principal, 

 8 1 Corinthians 11:3.  It says that the parents are 

 9 responsible for the children.

10 Q.  So, just to be clear, are you telling this 

11 jury that in 1998 you never met with Holly McGowan about 

12 allegations involving health?

13 A.  I am saying that, yes, I never met with her.

14 Q.  And if she claims that, she's not telling the 

15 truth; is that correct?

16 A.  I'm saying I never met with her.

17 Q.  When was the first you time that you became 

18 aware that Max had any inappropriate conduct with Holly?

19 A.  In 2004 when Peter approached the Elders.

20 Q.  And did you call Holly or did Holly call you?

21 A.  I called Holly.

22 Q.  Okay.  Why did you call Holly?

23 A.  Holly used to be a member of our congregation.  

24 She was one of Jehovah's Witnesses and this was a serious 

25 allegation about a member in our congregation.  And so as 
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 1 a shepherd and Elder I reached out to her to really see 

 2 what we could do about this situation.

 3 Q.  Am I correct in understanding in the faith of 

 4 Jehovah's Witnesses that a statement from the accused is 

 5 confidential?  Is that correct?

 6 A.  Say that again, please.

 7 Q.  Do you consider statements from the wrongdoer 

 8 as confidential?

 9 A.  Yes.

10 Q.  Do you consider statements from the accuser as 

11 confidential?

12 A.  Yes.

13 Q.  Have you -- in the entirety of your time as an 

14 Elder, has that been the church's practice?

15 A.  Absolutely.

16 Q.  Okay.  In 2000 -- in 1998 how far away did 

17 Holly live from you?

18 A.  About 450 feet or so.  We were on the -- we 

19 were on the same lot basically.

20 Q.  Okay.  So did you own that lot?

21 A.  I did, yes.

22 Q.  And did you lease space to --

23 A.  Yes.

24 Q.  -- Holly's parents?

25 A.  Yes.
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 1 Q.  Okay.  When Lexi would attend the meetings in 

 2 2003, 2004, on those handful of occasions that you saw 

 3 her, did you ever inquire as to who she was living with 

 4 or staying with?

 5 A.  I never inquired, no.

 6 Q.  Where did Lexi live at that time?

 7 A.  In Polson.

 8 Q.  Okay.  Is it possible that Lexi could have 

 9 driven up from Polson?

10 A.  No, she's a child.

11 Q.  Could her mother have driven up from Polson?

12 A.  Her mother could have driven from Polson  

13 easily, yes.  

14 Q.  It's a common trip as I understand it.  

15 A.  In Montana standards that is nothing, yes.

16 Q.  So you had no way of knowing about any living 

17 arrangements involving Lexi, Joni and Max?

18 A.  No.

19 Q.  But now the person who would have, would have 

20 been Ivy; isn't that correct?

21 A.  Well, you would think the mother would know 

22 what was going on there, yes.

23 Q.  And earlier we had this conversation about 

24 confidentiality.  Mr. Smith said that if he were a 

25 lawyer.  Are you a lawyer or a minister?
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 1 A.  I am a minister.

 2 Q.  Would you agree with me that lawyers have 

 3 rules that they need to follow?

 4 A.  Sure, I would think so.

 5 Q.  And would you agree with me that ministers 

 6 follow the Bible?

 7 A.  We do.

 8 Q.  Okay.  So now in connection with maintaining 

 9 confidentiality, do you follow the rules that govern 

10 lawyers or do you follow the Bible?

11 A.  I try my best to follow the Bible.

12 Q.  Because you're not a lawyer, right?

13 A.  Definitely not.

14 Q.  If you disagree with something that Watchtower 

15 writes in a letter, will you still do it?

16 A.  No.  I would test it to the scriptures.

17 Q.  Okay.  Have you had occasion to find a policy 

18 or a letter that came from Watchtower/CCJW that was 

19 inconsistent with the Bible?

20 A.  I have not found that.  Might be something I 

21 don't understand right away but when we look at the 

22 scriptures then we understand.

23 Q.  Okay.  Next question:  How much interaction do 

24 you have as an Elder in Thompson Falls with CCJW, the 

25 corporation in New York?
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 1 A.  I have no interaction with them other than the 

 2 letters that come to us with that on the letterhead.

 3 Q.  Do you have the ability to enter into a 

 4 contract on behalf of CCJW?

 5 A.  No.

 6 Q.  Do you have the ability to carry out business 

 7 on behalf of CCJW?

 8 A.  No.

 9 Q.  Do you represent yourself as a representative 

10 of CCJW?

11 A.  No.

12 Q.  Okay.  How about Watchtower, do you represent 

13 yourself as a representative or agent of Watchtower?

14 A.  No.

15 Q.  Do you have the ability to carry out business 

16 on behalf of Watchtower?

17 A.  No.

18 Q.  Do you write checks on behalf of Watchtower?

19 A.  No.  

20 Q.  Do you consider yourself a representative or 

21 agent of your local congregation?

22 A.  Yes.

23 Q.  There were some questions on direct about you 

24 occasionally sharing a meal with Joni and Max.  Do 

25 Jehovah's Witnesses believe in sin and repentance?
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 1 A.  Absolutely.

 2 Q.  What's the basis for repentance in the faith 

 3 of Jehovah's Witnesses?

 4 A.  The basis for repentance?  

 5 Q.  Uh-huh.  

 6 A.  Heartfelt sorrow, sorrow for the reproach they 

 7 brought to Jehovah's name.  And, of course, actions speak 

 8 a little bit towards that to, see what they're doing 

 9 or --

10 Q.  Do Jehovah's Witnesses -- in your congregation 

11 in Thompson Falls do they kick out people forever?

12 A.  No.

13 Q.  And why not?  Why not kick everybody who sins 

14 out forever?  Why don't you do that?

15 A.  Because people change.  I mean think of the 

16 accounts in the Bible.  The Apostle Paul could have been 

17 a murderer and yet at one time he was changed by Christ 

18 Jesus himself.  So people change, repent.  Lots of cases 

19 of that.

20 Q.  So you hope for the best and good in people?

21 A.  Of course we do.

22 Q.  Sometimes they let you down?

23 A.  Yes.

24 Q.  How do you feel about Max?

25 A.  I feel heartbroke.
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 1 Q.  Do you think he's a liar?

 2 A.  I think he is, yes.

 3 Q.  Do you feel he misled your congregation?

 4 A.  I think he did, yes.

 5 Q.  Do you feel he let all those people down?

 6 A.  Absolutely.

 7 Q.  Are you sad by what happened to Lexi?

 8 A.  I am.

 9 Q.  Are you sad about what happened to Holly?

10 A.  Anyone would be.

11 Q.  So you don't hold any animus toward them, do 

12 you?

13 A.  I do not.

14 Q.  They were duped just like you were duped?

15 A.  Yes.  

16 MR. TAYLOR:  No further questions.  

17 THE COURT:  Any redirect?  

18 MR. SMITH:  No, your Honor.  

19 THE COURT:  All right.  Thank you, 

20 Mr. Herberger.  Is it Herberger or Harberger?  

21 THE WITNESS:  Herberger.

22 THE COURT:  You may step down, sir.  

23 THE WITNESS: (Complied.)

24 THE COURT:  It's ten minutes until and I 

25 need to go over a few things with the attorneys.  
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 1 ALEXIS "LEXI" NUNEZ,

 2 having been first duly sworn to state the truth, the 

 3 whole truth, and nothing but the truth, testified upon 

 4 her oath as follows:  

 5 DIRECT EXAMINATION

 6 BY MR. LEONOUDAKIS.

 7 Q.  Good morning, Lexi.  

 8 A.  Good morning.

 9 Q.  Lexi, are you the Lexi we've been talking 

10 about yesterday and we're going to talk about today?

11 A.  Yes, that's me.

12 Q.  Lexi, would you introduce yourself to the 

13 jury?

14 A.  My name is Alexis Nunez and I go by Lexi.  And 

15 I grew up in Polson, Montana.

16 Q.  Lexi, was your family --

17 THE COURT:  Can I interrupt.  It might be 

18 helpful -- that's (indicating) adjustable and you can 

19 move the microphone back toward you.  It's even bendable.  

20 THE WITNESS:  Okay.  Is that better?  

21 THE COURT:  You talk very softly.  

22 BY MR. LEONOUDAKIS:  

23 Q.  Lexi, was your family religious growing up?

24 A.  Yes.  I was raised a Jehovah's Witness.  I 

25 went to meetings twice a week and also participated in 
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 1 the field service on Saturday.  

 2 Q.  Okay.  Can you explain a little bit for the 

 3 jury what it was like growing up as a Jehovah's Witness.  

 4 A.  As I said, we were very involved with our 

 5 congregation but that also led to being very isolated.  

 6 You know, typical things, starting in school, we weren't 

 7 allowed to participate in the Pledge of Allegiance.  

 8 That's the first thing every morning in class.  We 

 9 weren't allowed to participate in birthdays, couldn't 

10 participate in any sort of holidays either.  And we also 

11 weren't suppose to make friends outside of our church.  

12 One thing that was really nailed into us when we 

13 were young was the phrase "bad association spoil useful 

14 habits."  It was really anybody that was not a member of 

15 the church was considered bad association.

16 Q.  Thank you.  And what church did you actually 

17 go to, Lexi?

18 A.  I attended two different churches.  I attended 

19 the Polson Congregation during the week because I lived 

20 in Polson, Montana.  I also attended the Thompson Falls 

21 Congregation because I was visiting my grandparents at 

22 their house in Plains on the weekends.

23 Q.  And about when did you start attending the 

24 Thompson Falls Congregation with your grandparents?

25 A.  2002.
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 1 Q.  And which of those two churches would you say 

 2 you attended primarily?

 3 A.  I would say Thompson Falls just because I was 

 4 there almost every Sunday and in field service on 

 5 Saturdays with the Thompson Falls Congregation.

 6 Q.  And do you remember about what size the 

 7 Thompson Falls Congregation was?

 8 A.  I remember it being pretty small, usually the 

 9 Sunday services were between 50 to 60 people.  You know, 

10 they all live in the same area so we were close to each 

11 other.

12 Q.  Okay.  And, Lexi, when you would stay with 

13 your grandparents in Thompson Falls, were you sexually 

14 abused by Max Reyes?

15 A.  Yes, I was.

16 Q.  Do you remember -- tell us about how many 

17 times you were abused by Max Reyes?

18 A.  So many that I can't even -- I wouldn't be 

19 able to count.

20 Q.  Was it about every time you visited?

21 A.  Almost.

22 Q.  Was it weekly?

23 A.  Yes.

24 Q.  What would Max Reyes do to you?

25 A.  He would fondle me both above and below the 
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 1 waist and above and below my clothes.  I was forced to 

 2 reciprocate the fondling.  And I kissed his genitals as 

 3 well.

 4 Q.  Do you feel that's affected you throughout 

 5 your life?

 6 A.  Yes, of course.  Those experiences -- really, 

 7 they took away my childhood from me.  Sorry.  And, you 

 8 know, losing my innocence like that I never really got to 

 9 grow to become, you know, the person that I could have 

10 been had I been allowed that opportunity to grow as a 

11 person.  I've also -- looking back now I had a lot of 

12 emotional problems that I now understand as anxiety and 

13 depression and suicidal thoughts.  

14 Q.  Can you tell a little bit to the jury about 

15 your experience with those particular problems you just 

16 mentioned.  

17 A.  Depression is a very hard thing to understand 

18 unless you've been through it.  Some people describe it 

19 as, you know, being sad constantly.  But, you know, I 

20 would say that I had three main emotions and that was 

21 sad, numb -- I couldn't feel anything -- and -- sorry, I 

22 completely lost my train of thought.  And pain.  Pain.  I 

23 felt a lot of pain and -- emotional pain.  

24 It's a very, very strong type of pain.  You can't 

25 see it.  You can't show it to anybody but it completely 
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 1 fills your body and makes it hard to even get out of bed, 

 2 to brush your hair, to brush your teeth.  And that pain 

 3 just grew inside me so much that I started having 

 4 suicidal thoughts because you would do anything to make 

 5 that pain stop.  

 6 Q.  Did it affect your personal relationships, 

 7 Lexi?

 8 A.  Yes.  I'm currently engaged.  And I do have a 

 9 lot of problems with intimacy.  Sometimes I -- even just 

10 being grabbed into a hug or a kiss gives me flashbacks 

11 and I feel like I'm back in that room again.  And I have 

12 to immediately remove myself from that situation because 

13 I can't bring on anxiety attacks.  

14 I have a little girl and she's two years old and I 

15 have a lot of anxiety about her well-being.  I get panic 

16 attacks even sending her over to families' houses just 

17 because I worry so much.  I'm not able to take her out 

18 to, you know, library time or mom classes and stuff just 

19 because leaving the house for me can become so 

20 overwhelming.

21 Q.  Okay.  Lexi, during the time you were staying 

22 with your grandparents from 2002 to 2007, did you ever 

23 tell anybody in the church that you were being abused?

24 A.  No.

25 Q.  Why not?
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 1 A.  Well, I was a young child first of all.  It's 

 2 a very scary and confusing situation to be in.  We 

 3 also -- our family situation was a little bit in a tough 

 4 spot at that point.  My mom relied on help in order to be 

 5 able to work and provide for her children.  And I didn't 

 6 want to be -- I didn't want to be, you know, the -- I 

 7 didn't want to cause problems in an already stressful 

 8 time.  

 9 And we're also raised in the church.  You know, we 

10 are taught -- we call our fellow church members 

11 "brothers" and "sisters" and we are taught that they are 

12 our family and we don't speak badly about our family.  We 

13 don't talk out against our family because in Armageddon, 

14 if we are not in good standing with our church, even if 

15 we're a member that's not in good standing, we are at 

16 risk of dying and not being a part of -- you know, being 

17 able to survive into the new world.  And that as a child 

18 is a terrifying thought.

19 Q.  Lexi, how old were you in 2002?

20 A.  Five.

21 Q.  This (indicating) is a picture of you in 2004.  

22 You were staying with your grandparents in 2004; is that 

23 right?

24 A.  Yes.

25 Q.  What about -- did you tell anybody outside the 
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 1 church; for example, a teacher?

 2 A.  No.  Again, it was growing up as a Jehovah's 

 3 Witness is very isolating and people outside of the 

 4 church are considered bad associations so I didn't think 

 5 that reaching outside the church was an option.

 6 Q.  Lexi, you know who Don Herberger is?

 7 A.  Yes.

 8 Q.  Do you see him in the courtroom this morning?

 9 A.  Yes.

10 Q.  How do you know who Don Herberger is?

11 A.  He was an Elder in the Thompson Falls 

12 Congregation, as well as a close family friend.

13 Q.  He was an Elder while you were staying and 

14 visiting the Thompson Falls Congregation -- 

15 A.  Yes.

16 Q.  -- on a weekly basis in 2002?

17 A.  Yes.

18 Q.  And you said you were family friends with him 

19 as well?

20 A.  Yes.

21 Q.  What kind of interactions would you have 

22 outside the church or as a family friend with Don 

23 Herberger?

24 A.  Outside of the church -- sometimes my 

25 grandmother would work Saturdays and so we would go to 
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 1 Don and Gisela's house -- I'm sorry, the Herbergers' 

 2 house and spend Saturday afternoon with them.  They would 

 3 also visit Joni and Max's house since they were family 

 4 friends.  They were over there.

 5 Q.  And would you see Don at the Kingdom Hall for 

 6 church service?

 7 A.  Yes.

 8 Q.  Would you talk to Don?

 9 A.  Yes.  Like I said, we were close friends so we 

10 always made it a point to be able to talk to him and 

11 Gisela.

12 Q.  And you said earlier that your grandparents 

13 Joni and Max were pretty active in the church; is that 

14 right?

15 A.  Yes.  I can count on one hand the number of 

16 times that we had missed a Sunday service.

17 Q.  Okay.  And so you would see Don and interact 

18 with Don in Thompson Falls; is that right?

19 A.  Yes.

20 Q.  And did you see Don and interact with him 

21 before 2004 here on this timeline (indicating)?

22 A.  Yes.

23 Q.  Would Don look out and see you in the 

24 congregation?

25 A.  Yes.
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 1 Q.  Would you go to Don's house and visit in 2002 

 2 to 2004?

 3 A.  Yes.

 4 Q.  What about after 2004, did you still attend 

 5 Thompson Falls Congregation?  

 6 A.  Yes.

 7 Q.  Did you see Don Herberger in the congregation 

 8 hall?

 9 A.  Yes.

10 Q.  And he could see you out in the crowd?

11 A.  Yes.

12 Q.  Did you go to Don Herberger's house in 2004?

13 A.  Yes.

14 Q.  You see on this board right here (indicating), 

15 Lexi, there is a red line, Report 2 in 2004.  We 

16 mentioned to the jury yesterday that Max Reyes was 

17 dis-fellowshipped in 2004.  Can you tell us what you 

18 remember about that.  

19 A.  I did not even realize that that had happened.  

20 I was not aware of that at all.  

21 Q.  Did Max still go to church with you on 

22 Sundays?

23 A.  Yes.

24 Q.  Did Max still participate in service -- the 

25 church services?
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 1 A.  Yes.

 2 Q.  Even after 2004 you don't remember him not 

 3 being allowed to participate?

 4 A.  No.

 5 Q.  Did anything change at home after 2004?

 6 A.  No.

 7 Q.  Did Don Herberger ever come to you in 2004 and 

 8 tell you Max had been dis-fellowshipped?

 9 A.  No.

10 Q.  Did any of the Elders at Thompson Falls come 

11 to you after 2004 and tell you that Max had been 

12 dis-fellowshipped?

13 A.  No.

14 Q.  You had no idea?

15 A.  None.

16 Q.  So yesterday the jury was told that after 2004 

17 there were no children in the home of Joni and Max.  

18 That's not true, is it?

19 A.  No.

20 Q.  You were there, weren't you?

21 A.  Yes.

22 Q.  The jury was also told that in 2004 Max Reyes 

23 was removed from the congregation.  That's not true 

24 either, was it?

25 A.  No.
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 1 Q.  He was still there with you on Sundays and 

 2 other days of the week, right, for service?

 3 A.  Yes.

 4 MR. LEONOUDAKIS:  Pass the witness, your 

 5 Honor.  

 6 THE COURT:  Cross-examination?  

 7 MS. DeSOTO:  Thank you, your Honor.  

 8 CROSS-EXAMINATION

 9 BY MS. DeSOTO:  

10 Q.  Do you need a moment?

11 A.  I'm okay.

12 Q.  Do you want some water?

13 A.  No, thank you.  

14 Q.  Okay.  May I call you Lexi?

15 A.  Yes, please.

16 Q.  Let's see.  I think we met at your deposition; 

17 although, I wasn't the lawyer that took your deposition.  

18 But my name is Katie DeSoto and I'm going to be asking 

19 you some questions today.  You've been a mom for about 

20 two years; is that right?

21 A.  Yes.

22 Q.  And your daughter's name is Prudence?

23 A.  Yes.

24 Q.  Okay.  As a mom you would do just about 

25 anything to protect your daughter; isn't that correct?
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 1 A.  Yes.

 2 Q.  And that means from dangers?

 3 A.  Yes.

 4 Q.  And that means from risks?

 5 A.  Yes.

 6 Q.  And that means risks that you don't know about 

 7 you would be extra careful about, right?

 8 A.  Yes.

 9 Q.  But risks that you have knowledge of you would 

10 really be vigilant about, wouldn't you?

11 A.  Yes.

12 Q.  And that's because that's what moms do?

13 A.  Yes.

14 Q.  They take care of their kids, correct?

15 A.  Yes.

16 Q.  My understanding is you were born and spent 

17 your early years in Nebraska?

18 A.  Yes.

19 Q.  And about what time did you move to Montana?

20 A.  2002 when I was five years old.

21 Q.  Okay.  And who moved with you?

22 A.  My siblings and I and my mother.

23 Q.  And your siblings are who?

24 A.  Dominique, Kenyon and Hunter.

25 Q.  Okay.  So how old were Kenyon and Hunter when 
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 1 you moved, if you recall?

 2 A.  Kenyon would have been three and Hunter would 

 3 have been two or one.

 4 Q.  Okay.  So they were around toddler stage?

 5 A.  Yes.

 6 Q.  Okay.  And when you were five were you old 

 7 enough to go to kindergarten or did you wait until you 

 8 were six?

 9 A.  I started kindergarten.

10 Q.  Okay.  So when you moved from Nebraska you 

11 went directly to kindergarten in Polson?

12 A.  Yes.

13 Q.  Did you ever go to school in Thompson Falls?

14 A.  No.

15 Q.  And when you first moved you did well in 

16 school, correct?

17 A.  Yes.

18 Q.  In fact, throughout your school career you did 

19 well academically; isn't that true?

20 A.  Yes.

21 Q.  And you participated in sports?

22 A.  My eighth grade year.

23 Q.  You ran track?

24 A.  Yes.

25 Q.  Okay.  So you were able to participate in 
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 1 outside activities as you wished?

 2 A.  Yes.

 3 Q.  Okay.  I think you said on direct that when 

 4 you moved to Polson your mom -- so when you moved up from 

 5 Nebraska to Polson your mom was working a lot.  

 6 A.  Yes.

 7 Q.  And on the weekends she would take you to your 

 8 grandmother Joni's house, correct?

 9 A.  Yes.  

10 Q.  And that's up here in Thompson -- or, no, it 

11 was Plains, I'm sorry.  

12 A.  Yes.

13 Q.  And would that be just you or would it be all 

14 four kids?

15 A.  My siblings and I.

16 Q.  When you went to Plains, how would you get 

17 there?

18 A.  It depended on the weekend.  Usually it was my 

19 mother met Joni in Niarada, which is about halfway 

20 between Polson and here.

21 Q.  Okay.  And so your mom would put you in the 

22 car and put Dominique in the car and Kenyon and Hunter 

23 also in the car as well?

24 A.  Yes.

25 Q.  And she would drive to Niarada and meet Joni 
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 1 there?

 2 A.  Yes.

 3 Q.  And then she would hand you off to Joni?

 4 A.  Yes.

 5 Q.  And that would usually be on Fridays?

 6 A.  Yes.

 7 Q.  You then you would spend Friday through Sunday 

 8 with Joni and Max at their home?

 9 A.  Yes.

10 Q.  And your mom knew about that?

11 A.  Yes.

12 Q.  And she agreed with that?

13 A.  Yes.

14 Q.  Now initially I think you went -- like in 

15 2002/2003 you testified before that you went up about 

16 every week and I think you said that on direct as well; 

17 is that correct?

18 A.  Yes.

19 Q.  And so that would be every week your mom would 

20 deliver you to Joni?

21 A.  Yes.

22 Q.  All right.  You said on direct that you 

23 considered yourself a member of the Thompson Falls 

24 Congregation as well?

25 A.  Yes.
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 1 Q.  Do you recall being deposed in this case?

 2 A.  Yes.

 3 MS. DeSOTO:  Just one second, your Honor.  

 4 (Whereupon, a pause was taken in the proceeding.)

 5 MS. DeSOTO:  May I approach, your Honor?  

 6 THE COURT:  You may.  

 7 MS. DeSOTO:  I'm on Page 66.  

 8 BY MS. DeSOTO:  

 9 Q.  Lexi, I'm going to show you a portion of your 

10 deposition.  And this was taken in January.  Do you 

11 remember that?

12 A.  Yes.

13 Q.  We were down in Billings?

14 A.  Yes.

15 Q.  And a court reporter was there?

16 A.  Yes.  And actually Mr. Taylor asked you the 

17 questions but I was there, too, right?

18 A.  Yes.

19 Q.  Okay.  And you understood what you were 

20 saying?

21 A.  Yes.

22 Q.  And you had the chance to read the transcript?

23 A.  Yes.

24 Q.  And if you thought there were mistakes you 

25 could have changed it?
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 1 A.  Yes.

 2 Q.  Okay.  So you were asked, "So in the faith of 

 3 Jehovah's Witnesses were you visiting Thompson Falls?"  

 4 And that's at Line 14.  And your answer was, "Yes."  Did 

 5 I read that correctly?

 6 A.  Yes.

 7 Q.  And then the next question was, "Okay.  So 

 8 your mother wasn't a member of the Thompson Falls 

 9 Congregation, correct?"  And you answered, "Correct"?

10 A.  Yes.

11 Q.  "And you never considered yourself to be a 

12 member of the Thompson Falls Congregation?"  And your 

13 answer was what?

14 A.  "No."

15 Q.  "And, for example, in the faith if anyone 

16 said, 'Alexis, what congregation do you go to,' what 

17 would have been your answer?"   And you answered?

18 A.  "Polson."

19 Q.  Okay.  And certainly, even if you did attend 

20 some services in Thompson Falls on the weekends when you 

21 were staying at your grandparents' house, you were in 

22 school during the week, right?

23 A.  Yes.

24 Q.  And you wouldn't drive from Polson to Thompson 

25 Falls to attend a mid-week meeting in Thompson Falls, 
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 1 would you?

 2 A.  No.

 3 Q.  Nobody took you there?

 4 A.  No.

 5 Q.  Okay.  I need to ask you some questions about 

 6 the abuse.  I don't what to upset you anymore.  I 

 7 understand fully how difficult this is for you and please 

 8 bear with me, I'm trying to be as sensitive as I can but 

 9 I just need to make some things real clear.  Okay?  

10 A.  Yes.

11 Q.  To be absolutely clear, you're not alleging 

12 that any Elder from the Thompson Falls Congregation 

13 abused you, right?

14 A.  No.

15 Q.  And you were abused -- it started in 2002 and 

16 when you were about five or six?

17 A.  Yes.

18 Q.  And it always took place in the home of Max 

19 and Joni?

20 A.  Yes.

21 Q.  And my understanding is that Joni would send 

22 you back to his room?

23 A.  Yes.

24 Q.  And she would send you back there to rub his 

25 shoulders?
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 1 A.  Yes.

 2 Q.  All right.  And the door was closed?

 3 A.  Yes.

 4 Q.  And she knew the door was closed?

 5 A.  Yes.

 6 Q.  And, in fact, sometimes Joni would walk in on 

 7 you and find you under the covers with Max, correct?

 8 A.  Yes.

 9 Q.  And sometimes you told Joni you didn't want to 

10 go back there, right?

11 A.  Yes.

12 Q.  And she made you?

13 A.  Yes.

14 Q.  She forced you to do it?

15 A.  She coerced me.

16 Q.  And by "coerce" you mean she made you do it?

17 A.  Yes.

18 Q.  Yeah, okay.  Now the first year you were going 

19 over there it was about every week; is that correct?

20 A.  Yeah, about the first two years.

21 Q.  Okay.  2002, 2003?

22 A.  Yes.

23 Q.  And the abuse -- when you were being baby-sat 

24 by Max and Joni, the abuse was every week, correct?

25 A.  Yeah, about that.
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 1 Q.  So that corresponds with baby-sitting.  If you 

 2 were being baby-sat by Max and Joni, you were being 

 3 abused?

 4 A.  Yes.

 5 Q.  And then subsequently, in 2004 or so -- or the 

 6 end of 2003/2004 you stopped going every month, right --  

 7 or every week, I'm sorry?

 8 A.  Yep, it wasn't quite every week.

 9 Q.  And that's because I believe that your mom had 

10 a new relationship with your current stepfather and once 

11 they got together you didn't travel to Polson -- or to 

12 Plains quite as often?

13 A.  Yes.

14 Q.  Okay.  And so then at that point you were 

15 being delivered to Max and Joni's house about once a 

16 month?

17 A.  I would say probably every other weekend or so 

18 but gradually less.

19 Q.  Okay.  Significantly less than 2002, 2003; 

20 isn't that correct?

21 A.  Yes.

22 Q.  And then the abuse correspondingly had also 

23 significantly lessened; isn't that correct?

24 A.  Yes.

25 Q.  So is it fair to say that the fewer times your 
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 1 mom sent you to Plains the fewer times you were abused?

 2 A.  Yes, it happened less often.

 3 Q.  Okay.  And in the entire time that your mom 

 4 was taking you to the house to be baby-sat by Max and 

 5 Joni, did she ever give you any warnings about Max?

 6 A.  I can't remember any specific warnings but I 

 7 do know that she didn't like Max.

 8 Q.  But she sent you there anyways, right?

 9 A.  Yes.

10 Q.  And she never told you, "Watch out for this 

11 guy"?

12 A.  I can't remember that specific conversation.

13 Q.  Okay.  

14 MS. DeSOTO:  That's all I have, your Honor.

15 THE COURT:  Any redirect?  

16 MR. LEONOUDAKIS:  No, your Honor.

17 THE COURT:  Thank you.  You may step down.  

18 THE WITNESS:  Thank you.  

19 MR. LEONOUDAKIS:  Your Honor, plaintiffs 

20 call Holly McGowan.  

21 THE COURT:  Ms. McGowan, if you would please 

22 raise your right hand, the clerk will swear you in. 

23 Whereupon,

24

25
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 1 HOLLY McGOWAN: 

 2 having been first duly sworn to state the truth, the 

 3 whole truth, and nothing but the truth, testified upon 

 4 her oath as follows:  

 5 THE COURT:  Please take the witness stand.  

 6 THE WITNESS:  (Complied.)  

 7 DIRECT EXAMINATION

 8 BY MR. LEONOUDAKIS:  

 9 Q.  Good morning, Holly.  

10 A.  Good morning.

11 Q.  Holly, we've been discussing what is on the 

12 board here (indicating).  

13 A.  Yes.

14 Q.  Could you please introduce yourself to the 

15 jury.  

16 A.  My name is Holly McGowan.  I grew up in 

17 Plains.  I attended my freshman year of high school here 

18 in Thompson and Thompson Falls is also where we attended 

19 the Congregation of Jehovah's Witnesses throughout my 

20 life.

21 Q.  So you were raised a Jehovah's Witness, Holly?

22 A.  Yes.

23 Q.  And you lived in Plains but you went to the 

24 Thompson Falls Congregation; is that right?

25 A.  Correct.

MARSHALL & MARSHALL REPORTING SERVICE
POLSON, MONTANA  (406) 883-5237



                                                       Page  58

 1 Q.  Why is that?

 2 A.  Plains did not have a Kingdom Hall.  The 

 3 congregation is spread out over a large distance so we 

 4 all traveled to Thompson Falls.

 5 Q.  Okay.  And on this chart here (indicating) -- 

 6 Joni is your mother, right?

 7 A.  Yes.

 8 Q.  And Max became your stepfather; is that right?

 9 A.  Yes.

10 Q.  About how old were you when that happened?

11 A.  I was nine when they were married.

12 Q.  You were nine?

13 A.  Yes.

14 Q.  And we just heard Alexis Nunez describe a 

15 little bit about what it was like growing up as a child 

16 in Jehovah's Witnesses.  Did you hear her?

17 A.  Yes.

18 Q.  What was your reaction to hearing that 

19 testimony?

20 A.  It's entirely accurate.  Again, just a very 

21 isolated environment and, like she mentioned, outside 

22 activities, outside associations were very discouraged.  

23 In addition to that, there is a severe distrust 

24 of outsiders, of authorities.  Their terminology is 

25 "secular authorities."  That would include police 
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 1 officers, many government positions.  You're not allowed 

 2 to vote.  You're not allowed to -- she mentioned Pledge 

 3 of Allegiance, serve in any capacity in a government 

 4 position.

 5 Q.  Okay.  And you mentioned that Joni was your 

 6 mother and Max was your stepfather?

 7 A.  Yes.

 8 Q.  Did you attend Thompson Falls with Joni and 

 9 Max?

10 A.  Yes.

11 Q.  Holly, how old were you when Max Reyes started 

12 sexually abusing you?

13 A.  It was right before my 9th birthday.  I was 9 

14 when it first started.  It was immediately after they 

15 were married.

16 Q.  Did he live in the home with you?

17 A.  Yes.

18 Q.  And what did Max Reyes do to you?

19 A.  It began with fondling, waking up one morning 

20 with him fondling me below the waist and it quickly 

21 progressed to other acts of all sorts, including 

22 penetration not long after and oral sex that was forced 

23 to be reciprocated.  Every sort of abuse and --

24 Q.  Did Max Reyes have sexual intercourse with 

25 you, Holly?
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 1 A.  Yes.

 2 Q.  How often would Max Reyes abuse you?

 3 A.  It was on an almost daily basis.  

 4 Q.  So several times a week?

 5 A.  Yes.

 6 Q.  Can you tell us where Max would abuse you?

 7 A.  Primarily in the family home, other occasions 

 8 were in the vehicle.  There were times even on church 

 9 trips that the abuse occurred.

10 Q.  When you say "church trips," you're talking 

11 about family trips you would go on?

12 A.  Yes.  There was frequent conventions and 

13 larger meetings that multiple congregations will go to 

14 and so we would travel out of state for that and even out 

15 of the country on one occasion.

16 Q.  Okay.  You heard yesterday, Holly, that you 

17 reported this abuse in 1998.  

18 A.  Yes.

19 Q.  Did you hear that?

20 A.  Yes.

21 Q.  Can you tell us -- can you tell the jury about 

22 that report.  What do you remember?

23 A.  It was 1998 because my sister Ivy had been 

24 visiting.  And she was concerned about some of our 

25 behaviors and what was going on in the home and asked if 
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 1 we wanted to talk to the Elders about anything that was 

 2 going on.  And I said, "Yes."

 3 Q.  Did you tell her anybody specific you wanted 

 4 to talk to?

 5 A.  Don because we were close with him.

 6 Q.  You're talking about Don Herberger?

 7 A.  Yes.

 8 Q.  And so did you go visit Don Herberger?

 9 A.  Yes.

10 Q.  Can you tell us a little bit about that.  

11 A.  It was Ivy and my brother Peter, myself and my 

12 Aunt Iris.  And we went to his home to speak with him.  

13 It was rather informal at that time but we, you know, 

14 began to tell him of some of the things that were going 

15 on in the home with the abuse.

16 Q.  Okay.  And what did Don say to you?

17 A.  He had to stop the conversation because he 

18 felt that there needed to be other Elders present.

19 Q.  Okay.  So did you go home after that?  What 

20 happened after Don stopped the conversation?

21 A.  Yeah, we went home after that.  It was -- 

22 wasn't long -- later that my mother had somehow found out 

23 that we had gone to talk to Don.  She was livid and 

24 immediately took my brother Peter and I over to Steve 

25 Pieper's house for him to give us a lecture.  You know, 
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 1 he was who she frequently used for disciplinary action 

 2 when we weren't in line.

 3 Q.  And Peter is your younger brother; is that 

 4 right?

 5 A.  Yes.

 6 Q.  And so after you visited with Steve, what 

 7 happened next with this report?

 8 A.  Well, he was very mad at us and lectured us 

 9 on, you know, family loyalty and that we were causing 

10 problems in the house and being rebellious.  And Peter at 

11 that time no longer wanted to go forward with it.  I was 

12 approached later, after a Thursday night meeting, by Don 

13 and the other Elders that they wanted to discuss -- or 

14 that I had wanted to discuss something with them and I 

15 said, "Yes."

16 Q.  What other Elders besides Don, do you 

17 remember?  

18 A.  Ken Reich and Glenn Wilson.

19 Q.  Okay.  So did they approach you?

20 A.  Yes.  It was following the meeting.  And I was 

21 asked to go into the back room so that's what we did.  

22 Q.  Okay.  And what happened in the back room?

23 A.  It begins with prayer and scripture reading.  

24 And they had said that, "Well, we understand there is 

25 some issues that you want to discuss about Max."  And so 
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 1 I began to relay some of the stuff that had already been 

 2 told to Don and they said, "So there is things more of a 

 3 sexual nature?"  And I said, "Yes," that he was being 

 4 sexually inappropriate.  

 5 Q.  Did you give them anymore details?

 6 A.  No.  At that time a scripture was read about 

 7 seriousness of -- well, first of all, I was lectured on 

 8 the seriousness of these accusations, about bringing them 

 9 against another brother in the congregation.  And then a 

10 scripture was read about, you know, needing to have a 

11 second witness for this to be considered true.  

12 And then the subject completely shifted to 

13 counseling and lecturing me on my behavior and my dress 

14 and that I was the one being inappropriate.  And I shut 

15 down.  I felt more to blame than I ever had and didn't 

16 want to go any further with it and so I just shut down.

17 Q.  How old were you in 1998, Holly?

18 A.  I was 13.

19 Q.  So it's you and three Elders in the room; is 

20 that right?

21 A.  Yes.

22 Q.  And after you got out of that room what did 

23 you do?

24 A.  Went out to the car.  My mom and Max and Peter 

25 were in the car.  My mom was again absolutely livid, 
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 1 furious because she knew I had been talking to the 

 2 Elders, like white knuckles gripping the steering wheel, 

 3 furious.  There was no talking on the way home, wouldn't 

 4 look at me, wouldn't speak to me.  And nothing changed.  

 5 The abuse just continued.

 6 Q.  So Max was in the car when you got in?

 7 A.  Yes.

 8 Q.  And Max was in the home?

 9 A.  Yes.

10 Q.  So after 1998 the abuse continued?

11 A.  Yes.

12 Q.  The next time you made a report, Holly, was in 

13 2004; is that right?

14 A.  Yes.

15 Q.  Did you see this board (indicating) yesterday?

16 A.  Yes.

17 Q.  You saw the jury being told about all the 

18 things that happened on this board?

19 A.  Yes.

20 Q.  We're going to cover some of these things 

21 again for them.  Can you tell us a little about this 2004 

22 report and what your experience was?  

23 A.  Yeah.  I had began talking with Peter a little 

24 bit more and he had told me that Max had also abused him.  

25 And I was actually kind of angry at that time that he 

MARSHALL & MARSHALL REPORTING SERVICE
POLSON, MONTANA  (406) 883-5237



                                                       Page  65

 1 hadn't come forward before when I was -- when we were 

 2 younger and we tried to talk to the Elders.  And I told 

 3 him that, "You need to talk to them because now you're 

 4 the second witness."

 5 Q.  And in 2004 where did you live?

 6 A.  I lived in Nebraska.

 7 Q.  Okay.  And did Peter still live at home?

 8 A.  I don't know exactly where he lived.  I know 

 9 he lived up in Montana.

10 Q.  Okay.  Was Peter still a Jehovah's Witness at 

11 the time?

12 A.  Yes.

13 Q.  And --

14 A.  And so was I.

15 Q.  You were as well?

16 A.  Yes.

17 Q.  Do you know if Peter went and talked to 

18 anybody?

19 A.  Yes.

20 Q.  Who did he talk to?

21 A.  I know he did talk with Don Herberger.

22 Q.  Okay.  And how do you know that?

23 A.  Because Don called me later to confirm that 

24 and to get more of an official report from me saying that 

25 now there is two witnesses.  And then I was asked to 
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 1 write a letter detailing some of the abuse.

 2 Q.  Okay.  So Peter met with Don, Don calls you 

 3 and asks you to write a letter; is that right?

 4 A.  Yes.

 5 Q.  Is this (indicating) the letter that you wrote 

 6 to Don, Holly?

 7 A.  Yes.

 8 Q.  And Don specifically asked you to write a 

 9 letter; is that right?

10 A.  Yes.

11 Q.  And in the letter it starts off "To the Elders 

12 of the Thompson Falls Congregation," right?

13 A.  Yes.

14 Q.  It's got your name on the top?

15 A.  Yes.

16 Q.  It says, "As you are aware, I have recently 

17 disclosed information regarding sexual abuse received 

18 from my stepfather Max while under his and my mother's 

19 guardianship.  This is my written testimony of some of 

20 the incidents" --

21 A.  Yes.

22 Q.  -- is that right?  What did you mean when you 

23 said, "As you're aware, I have recently disclosed 

24 information"?

25 A.  That was in reference to the fact that we had 
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 1 just had phone calls recently.

 2 Q.  You just talked with Don about this?

 3 A.  Yes.

 4 Q.  And after you wrote this letter to Don 

 5 describing all the things that we read to the jury 

 6 yesterday in this letter, did Don ever call you back?

 7 A.  Yes.

 8 Q.  Do you remember what Don said?

 9 A.  Yes.  He said that Max had admitted to the 

10 abuse but that he had accused me of being the one to 

11 seduce him and so I was interrogated whether or not I was 

12 seducing him.

13 Q.  Don Herberger asked if you were seducing Max 

14 Reyes?

15 A.  Yes.

16 Q.  Any particular age he was concerned with about 

17 how old you were when you were doing that?  Did he say?

18 A.  He didn't say specifically but that Max had --

19 Q.  How old were you at that time when you were 

20 being abused?

21 A.  Started at 9 and was officially being abused, 

22 you know, by 10.

23 Q.  Okay.  

24 A.  And, you know, I said, "No," I denied that and 

25 made the point that a 10 year old doesn't seduce a grown 

MARSHALL & MARSHALL REPORTING SERVICE
POLSON, MONTANA  (406) 883-5237



                                                       Page  68

 1 man.

 2 Q.  And after that, which would have been the 

 3 second phone call with Don, did he call you back --

 4 A.  Yes.

 5 Q.  -- later?  And what did he say?

 6 A.  He said that Max had been dis-fellowshipped.

 7 Q.  And you're living in Nebraska at this time 

 8 when you're conversing with Don, right?

 9 A.  Yes.

10 Q.  What else did he tell you in addition to the 

11 fact that Max had been dis-fellowshipped?

12 A.  He said that the matter has been resolved, 

13 that, you know, this is how the organization handles it, 

14 that it has been handled by Jehovah and to leave it in 

15 his hands, that authorities were not needed to get 

16 involved, that that would only cause more problems.  It 

17 would cause more problems for the family and cause more 

18 problems for the reputation of Jehovah's name and the 

19 organization.  

20 Q.  Okay.  Holly, when was it that you discovered 

21 that your niece Lexi Nunez had also been sexually abused 

22 by Max Reyes?

23 A.  That was in 2015.

24 Q.  And how did you come to find out?

25 A.  I was speaking with my sister Ivy and she had 
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 1 recently discovered that Alexis had been abused and 

 2 wanted to talk with me about it and, you know, find out 

 3 for sure if I had been abused for one and to just share 

 4 with me that Max had abused Alexis.

 5 Q.  And what was your reaction to hearing that?

 6 A.  I broke down.  It was -- it was a legit 

 7 nervous breakdown.  Everything fell apart.  Everything 

 8 that I had boxed up and put away for years just came 

 9 crashing back down.  And everything, like I said, that I 

10 put away started coming back to me and it was -- it was a 

11 breakdown.

12 Q.  And did you try to get any help as a result of 

13 that experience?

14 A.  Yes.  I had begun therapy.

15 Q.  And was it helpful?

16 A.  Yes.  Yeah, she helped a lot.  She really 

17 helped me start to put some of those pieces together, you 

18 know, start to understand what had happened and why -- 

19 you know, how it was affecting me and just help me deal 

20 with those issues.

21 Q.  Can you see that (indicating), Holly?

22 A.  Yes.

23 Q.  How do you feel that the abuse you suffered at 

24 the hands of Max Reyes has affected you, Holly?

25 A.  There is not a day that it doesn't affect you.  
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 1 Depression can make it hard to get out of bed and make it 

 2 hard to -- hard to do anything, hard to function.  The 

 3 anxiety and panic attacks have destroyed many aspects of 

 4 my life; lost jobs, caused car accidents.  It's something 

 5 that's everyday.  

 6 I frequently have horrible night sweats, 

 7 nightmares.  I take medication for nightmares but still 

 8 sometimes the night sweats are so bad that, you know, I 

 9 wake up and I'm just completely drenched, completely.  I 

10 wet the bed.  There has been times where I would wake up 

11 and be so soaked in sweat that I didn't know if I had wet 

12 the bed or if it was sweat.  There is sleepless nights 

13 and I just don't sleep at all and then other days where I 

14 can't wake up.  

15 You can't leave the house, times where you're 

16 still so scared to make friends or talk to other people 

17 or answer the door or do anything and can't -- like Lexi 

18 said, you can't trust your kids with anyone.  Times when 

19 I'm not -- feel like I'm not a good mother because I'm 

20 not emotionally present with my children.  I'm sorry.

21 Q.  How long have you experienced these types of 

22 problems, Lexi -- I'm sorry, Holly?

23 A.  Depression and anxiety throughout my life, 

24 flashbacks occasionally.  Things really fell apart, like 

25 I said, in 2015 when I learned about my niece and just -- 
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 1 it all started -- it all started to happen again.  It all 

 2 came back at once.  But it's been a lifetime of being 

 3 there, just something that you just put away and try your 

 4 best to move forward.

 5 Q.  When was it, Holly, that you discovered that 

 6 these problems you're experiencing were caused by the 

 7 child sexual abuse you suffered?

 8 A.  When -- after I started some really intense 

 9 therapy, I started to be able to connect those dots and 

10 put some pieces together.  I'm still in therapy.  There 

11 is still things that are being connected.

12 Q.  Therapy is helping?

13 A.  Yes.  

14 MR. LEONOUDAKIS:  Pass the witness, your 

15 Honor.  

16 MR. TAYLOR:  Your Honor, it might be 

17 appropriate to take a break but I would defer to the 

18 witness.  

19 THE COURT:  Would you like to take a break 

20 now?

21 THE WITNESS:  Yes, please.

22 THE COURT:  We'll take a 15-minute break and 

23 return here at 10:50.  And please remember the 

24 admonition.  Please do not talk to each about the case or 

25 allow anybody else to talk to you about the case.  You 
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 1 may step down.  

 2 THE WITNESS:  (Complied.)  

 3 (Whereupon, a break was taken in the proceeding.)

 4 THE COURT:  Ms. McGowan you are still under 

 5 oath?

 6 THE WITNESS:  Yes.  

 7 CROSS-EXAMINATION

 8 BY MR. TAYLOR:  

 9 Q.  Ms. McGowan, my name is Joel Taylor.  

10 Obviously you recall me from -- of course from this trial 

11 and of course you and I had a deposition about almost a 

12 year ago.  

13 A.  Yes.

14 Q.  I just want to go over, if you don't mind, 

15 some of the testimony that you just gave.  Perhaps you 

16 could help, for the purposes of the jury and others, to 

17 clarify some matters.  First, I think according to your 

18 testimony you mentioned that the abuse involving Max at 

19 your home began in 1994.  

20 A.  Yes.

21 Q.  And it quickly escalated and became worse?

22 A.  Yes.

23 Q.  Now you aren't alleging in this lawsuit that 

24 the congregation, Watchtower or CCJW knew about any abuse 

25 in 1994, are you?
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 1 A.  No.

 2 Q.  And you aren't alleging that as it escalated 

 3 in 1995 that Watchtower, CCJW or the local congregation 

 4 were responsible for that either, are you?

 5 A.  No.

 6 Q.  Okay.  How about '96?

 7 A.  No.

 8 Q.  '97?

 9 A.  No.

10 Q.  And '98 until the meeting that occurred?

11 A.  Yes.

12 Q.  Okay.  So '94, '95, '96, '97 and half of '98 

13 that abuse had nothing to do with any of these 

14 defendants; Watchtower, CCJW or Thompson Falls 

15 Congregation?

16 A.  No.

17 Q.  Okay.  And then around that time you were 13, 

18 14 years old.  I think I saw a picture.  Was that of your 

19 graduation?

20 A.  Yes.

21 Q.  Okay.  Very happy picture.  You were smiling 

22 it looked like.  Who was at your graduation with you?

23 A.  My mother and my father and my stepfather.

24 Q.  So your father Peter, Senior was there at that 

25 time, too?
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 1 A.  Yes.

 2 Q.  Okay.  Let's talk about your stepfather.  When 

 3 was the first time you told -- I'm sorry, let's talk 

 4 about your natural father.  Do you recall what year your 

 5 parents divorced?

 6 A.  Exact year, no.  I was about six years old.

 7 Q.  Okay.  Was your natural father in your life 

 8 during your teen years?

 9 A.  Not very much.

10 Q.  Okay.  He was able to make it to the 

11 graduation ceremony, though?

12 A.  Yes.

13 Q.  Okay.  When was the first time, if ever, that 

14 you told your natural father Peter, Senior about the 

15 abuse at the hands of Max?

16 A.  It would have been in 2007.

17 Q.  Okay.  And what was your natural father's 

18 reaction?

19 A.  H was very hurt and upset.

20 Q.  Okay.  Did he do anything about it?

21 A.  Yes.

22 Q.  What did he do?

23 A.  He called Sanders County -- the police here in 

24 Sanders County.

25 Q.  So Max Reyes was reported to Sanders County 
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 1 authorities in 2007 --

 2 A.  Yes.

 3 Q.  -- is that correct?  And was Max Reyes ever 

 4 arrested after that report of sexual abuse?

 5 A.  I don't believe so.

 6 Q.  Do you have any recollection if Max Reyes was 

 7 ever imprisoned after that period and reporting in 2007?

 8 A.  I don't believe so.

 9 Q.  So what we can discern from that is a report 

10 was made in 2007 and to your knowledge nothing happened?

11 A.  Yes.  

12 Q.  Okay.  You also mentioned something in your 

13 testimony -- you said that you would go on church trips.  

14 And that could give the jury the impression that the 

15 congregation sponsored the trip, that they cared for your 

16 travel expenses, your costs, sort of like vacation Bible 

17 study.  But in the faith of Jehovah's Witnesses that's 

18 not really how it works, is it?

19 A.  They are conventions of Jehovah's Witnesses of 

20 multiple congregations, as I mentioned, and held in 

21 various locations during conventions.

22 Q.  So let me ask it a different way.  Did the 

23 congregation sponsor your travel to the convention?

24 A.  No, they arranged for reduced lodging.

25 Q.  So you stayed at a hotel?
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 1 A.  Yes.

 2 Q.  Who paid for the hotel, the congregation or 

 3 your family?

 4 A.  No, our family.

 5 Q.  So the trip was really entirely financed by 

 6 your family, wasn't it?

 7 A.  Yes.

 8 Q.  So the congregation didn't sponsor the trip, 

 9 your family paid for the trip; is that correct?

10 A.  Yes.

11 Q.  Just so that the jury doesn't think you were 

12 on a church retreat and the church took you and abuse 

13 occurred, you were with your mom the whole time and she 

14 cared for you on that trip; isn't that correct?

15 A.  Yes.

16 Q.  Okay.  You said something else that I found 

17 was striking.  You said that you've been depressed 

18 throughout your life.  

19 A.  Yes.

20 Q.  When did your depression start?

21 A.  At a very young age.

22 Q.  Was that with Max in the home?

23 A.  No.

24 Q.  Prior to Max being in the home?

25 A.  Yes.
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 1 Q.  So even before any child sexual abuse you 

 2 already were dealing with depression?

 3 A.  Yes, and anxiety.

 4 Q.  And anxiety.  Okay.  And why was that?

 5 A.  My earliest nightmares were of Armageddon.  

 6 Q.  And what was your understanding of Armageddon?

 7 A.  Well, I wish I had some of the books here to 

 8 show you pictures of what was depicted, but this is when 

 9 any non-believers would be killed or anybody who had done 

10 anything bad.

11 Q.  And what was your understanding of what 

12 paradise was?

13 A.  Those who were good or true believers would be 

14 allowed to live through Armageddon and live in paradise.

15 Q.  Now, you've made a lot of comments and also 

16 Ivy made a lot of comments -- I'm sorry, Lexi made a lot 

17 of comments about being scared, you were afraid.  Correct 

18 me if I'm wrong, you still are a member of Jehovah's 

19 Witnesses, you have not yet withdrawn your membership, 

20 have you?

21 A.  Not officially.  I never felt the need to, I 

22 just stopped.

23 Q.  It's striking though, wouldn't you agree, that 

24 you have all this animosity and yet you've not withdrawn 

25 your membership.  And I say that because in connection 
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 1 with discovery in this lawsuit your attorneys produced 

 2 several pages of documents that were communications 

 3 between you, Ivy and Alexis.  

 4 And in those communications you said a number of 

 5 things that I found were interesting.  In fact, on one 

 6 occasion -- and this is shortly after your deposition -- 

 7 you said "don't mention anything you don't have to.  This 

 8 guy is a prick" -- I'm guessing you're talking about me, 

 9 right -- "and I'm so glad it's over."  What do you mean 

10 by "don't mention anything you don't have to"?

11 A.  Because you would delve into and start 

12 twisting words to try to get an outcome that you were 

13 looking for.

14 Q.  Okay.  Later in this same communication you 

15 said, "Just be honest but vague."

16 A.  Yes, same thing.

17 Q.  Are you doing that with the jury right now, 

18 are you being honest but vague?  

19 A.  I'm answering your questions completely.  I 

20 don't feel I'm being vague at all.

21 Q.  So with the deposition you were being vague?

22 A.  Yes.

23 Q.  And you were sworn to tell the truth in that 

24 deposition just like you were sworn here in court, right?  

25 A.  Yes.
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 1 Q.  And then you said this interesting thing.  You 

 2 said, "Ah, one of these days I'm going to buy the Kingdom 

 3 Hall just so I can burn it down and pee on the ashes."

 4 A.  Sounds like something I would say when I was 

 5 angry, yeah.

 6 Q.  Okay.  Now that's very different than what you 

 7 said in your letter because in your letter of 2004 -- at 

 8 the very end you said, "I want to thank Jehovah's 

 9 shepherds for caring for this matter."  So apparently 

10 between 2004 and this text message things changed 

11 dramatically?

12 A.  Yeah.  I guess I was still drinking the 

13 Kool-Aid at that time.

14 Q.  Is that what it was, okay.  Well, let's talk 

15 about the Kool-Aid.  Let's go back to 1998.  And let's go 

16 over that meeting that you had with Don Herberger.  You 

17 mentioned that the meeting was in the summer of 1998.  

18 A.  I don't recall giving the exact date that it 

19 was.  It was in 1998, though.

20 Q.  Well, correct me if I'm wrong.  Your testimony 

21 was that Ivy was pregnant at the time and she had 

22 approached you about Max attempting to put his hands down 

23 your shirt.  Is that correct?

24 A.  Yes.

25 Q.  So Ivy was pregnant.  Ivy's third son -- or 
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 1 third child was born in September of 1998?

 2 A.  Yes.  

 3 Q.  So this occurred before, right, because at 

 4 that time Lexi had to go to school, right, so they were 

 5 only visiting, isn't that correct, up from Nebraska?

 6 A.  Lexi was not in school at that time.

 7 Q.  I'm sorry, Dominique.  

 8 A.  Yeah.  Ivy was visiting but Kenyon was 

 9 actually born here in Montana.

10 Q.  In September?

11 A.  Yes.

12 Q.  So this meeting occurred at some point before 

13 the birth of Kenyon?

14 A.  Yes.

15 Q.  Okay.  And prior to the birth of Kenyon, 

16 perhaps you can tell me about what happens in the faith 

17 of Jehovah's Witnesses.  Is there an announcement made 

18 whenever a member of the congregation is appointed as an 

19 Elder?

20 A.  Yes.

21 Q.  Had you ever heard that Don Herberger was an 

22 Elder in the congregation?

23 A.  At some point, yes.

24 Q.  Okay.  Now this is important because Don 

25 Herberger confirms that he wasn't appointed until 
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 1 October 23d so --

 2 A.  I don't know and I haven't seen those records.

 3 Q.  Okay.  And you don't have a present-sense 

 4 recollection of when he was appointed an Elder?

 5 A.  I know it was sometime in 1998.

 6 Q.  So is it possible then that when you went to 

 7 meet with him he wasn't an Elder?

 8 A.  It was possible but he was still a minister 

 9 and serving at that time if he wasn't an Elder.

10 Q.  Okay.  And there has been evidence and 

11 testimony that Elders are clergy.  You haven't seen any 

12 other testimony, right?  You would agree that's what you 

13 heard today?

14 A.  Yes, sir.

15 Q.  I saw you looking at your counsel.  Did you -- 

16 okay.  And so just to be clear, you have no evidence that 

17 Max was an attorney -- oh, I'm sorry, that Don Herberger 

18 was an Elder in -- in the summer of 1998 when your older 

19 sister was pregnant; is that correct?

20 A.  Not any evidence, no.

21 Q.  Okay.  Let's talk further about this meeting.  

22 How many of you decided to go over to Don's home?

23 A.  It was my sister and my brother, myself and my 

24 Aunt Iris.

25 Q.  At that time your sister had two little 

MARSHALL & MARSHALL REPORTING SERVICE
POLSON, MONTANA  (406) 883-5237



                                                       Page  82

 1 children.  So where were the children?  Were they with 

 2 their father?

 3 A.  No.

 4 Q.  Where was their father?

 5 A.  I don't know.

 6 Q.  You don't know?

 7 A.  He wasn't there.

 8 Q.  Okay.  Was he in Nebraska?

 9 A.  I believe so.

10 Q.  And do you know why he was in Nebraska?

11 A.  Not entirely.

12 Q.  Okay.  What portion do you know?

13 A.  Anything that I would have known about him 

14 would have been hearsay.

15 Q.  Okay.  Your attorneys may object.  I'm just 

16 asking you a question.  Do you know why your father -- 

17 your brother-in-law was not in Montana?  

18 A.  I knew that they had been having marriage 

19 problems.

20 Q.  Isn't it correct that at that time your 

21 brother-in-law was in prison?

22 A.  That's what I had heard.

23 Q.  And what was he in prison for?

24 A.  I know that there was an issue where he also 

25 had molested a girl.
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 1 Q.  Okay.  In fact, you correct me if I'm wrong, 

 2 Ivy's -- 

 3 MR. LEONOUDAKIS:  Object, your Honor.

 4 THE COURT:  Would you approach, please. 

 5 (Whereupon, a discussion was then had off the 

 6 record.)

 7 BY MR. TAYLOR:  

 8 Q.  So just for the purposes of the record so that 

 9 it's clear, am I correct in understanding that Ivy's 

10 husband, the father of Lexi and the father of Kenyon, he 

11 was in prison for child abuse?

12 A.  Like I said, that's what I had heard.

13 Q.  Was it your understanding that when he came 

14 out he was a registered child sex offender?

15 A.  I did not know that at the time, no.

16 Q.  Okay.  So Ivy had those kids but he was in 

17 Nebraska.  So who had the kids when you went to the 

18 meeting with Don?

19 A.  I don't recall exactly.  They were probably 

20 with my grandmother.

21 Q.  Okay.  Now, if your aunt testifies that your 

22 grandmother was too sick and old to care for a toddler 

23 and baby in arms, would she be lying if she testifies 

24 that way?

25 A.  My grandmother was very sick but she did 

MARSHALL & MARSHALL REPORTING SERVICE
POLSON, MONTANA  (406) 883-5237



                                                       Page  84

 1 frequently watch the children.

 2 Q.  Okay.  Now, when you decide to go with your 

 3 Aunt Iris to meet with Don, does your Aunt Iris ask why, 

 4 "Why am I taking you over to see Don?"

 5 A.  She herself had concerns about at least 

 6 physical abuse that she had witnessed.

 7 Q.  Okay.  

 8 A.  And she wanted to be there and talk with Don 

 9 also.

10 Q.  Okay.  Now, according to what you just said, 

11 your Aunt Iris -- she did not know that Max was sexually 

12 abusing you?

13 A.  Yes.

14 Q.  But she knew about physical abuse?

15 A.  Yes.

16 Q.  When you get to Don's home, who else is there?  

17 Is anyone at his home?  He's married.  Lexi has testified 

18 about his wife.  Was anybody else in the home when you 

19 arrived?

20 A.  No.

21 Q.  Okay.  And so you, Peter and Ivy -- you go 

22 inside and your Aunt Iris just sits in the car outside?

23 A.  No, there was a time where she was inside 

24 also.

25 Q.  Okay.  And then at some point she was 
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 1 dismissed or what happened?

 2 A.  I don't recall exactly.

 3 Q.  Okay.  But your recollection today is that 

 4 Iris was not in the room when you disclosed to Don that 

 5 you had been a victim of sexual inappropriateness?

 6 A.  Correct.

 7 Q.  Okay.  How long did your visit with Don last?

 8 A.  Well, we'll have to approximate, you know, 

 9 around an hour.

10 Q.  Okay.  And I believe at your deposition you 

11 said that there was abuse of a sexual nature.  

12 A.  Yes.

13 Q.  And so in 1998 you had been about 14 years 

14 old?

15 A.  Yes.

16 Q.  And did you tell Don that "Max is trying to 

17 kiss me" or did you tell Don it was abuse of a sexual 

18 nature?

19 A.  I believe, if you look in my deposition, I 

20 said -- my exact wording was somewhere along those lines.  

21 I don't recall the exact phrasing of my words.

22 Q.  Okay.  And you also told us at your deposition 

23 that at that point Peter only discusses physical abuse.  

24 A.  Yes.

25 Q.  How do Jehovah's Witnesses feel about physical 
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 1 abuse?

 2 A.  Doesn't seem to be an issue.

 3 Q.  Okay.  So if a parent is physically punching 

 4 or beating their child, it's okay?

 5 A.  From my experience, yes.

 6 Q.  Okay.  And the Bible doesn't say anything 

 7 about it being inappropriate to punch or beat your child 

 8 or abuse your child?

 9 A.  I don't recall any of those scriptures being 

10 read, no.

11 Q.  Okay.  So it was your understanding that 

12 children in the congregation -- they could be subject to 

13 physical abuse at anytime?

14 A.  Many of us were, yes.

15 Q.  Okay.  And then I think your testimony was at 

16 the meeting Don tells you that he needs to get an 

17 additional Elder; is that correct?

18 A.  Yes.

19 Q.  And then at your deposition you mentioned that 

20 within the week Don has a meeting with you, within the 

21 week?

22 A.  Yes.

23 Q.  He meets with you and he takes you to a back 

24 room in the Kingdom Hall?

25 A.  Yes.
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 1 Q.  So you just mentioned on direct it was a 

 2 Thursday evening meeting, correct?

 3 A.  Yes.

 4 Q.  What time do the Thursday meetings end?

 5 A.  They usually end at around 9:00.

 6 Q.  So there are 50 or 60 people in the Kingdom 

 7 Hall on a Thursday and three grown men take you 

 8 into -- as a 14 year old into a back room and nobody asks 

 9 any questions?

10 A.  No, that happened quite a few times actually.

11 Q.  And just for the record, you know, we haven't 

12 seen Ken or Glenn yet.  They are older than Don; is that 

13 correct?

14 A.  Yes.

15 Q.  Significantly, right?

16 A.  I haven't seen them in a number of years but, 

17 yes.

18 Q.  And so, obviously, they may or may not testify 

19 in this trial but they're older than Don, would you 

20 agree?

21 A.  They are older, yes.

22 Q.  Okay.  So was Peter invited to attend this 

23 meeting?

24 A.  No, he no longer wanted to after our visit 

25 with Steve Pieper.
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 1 Q.  Okay.  And who is Steve Pieper?

 2 A.  He was a ministerial servant.  He had been an 

 3 Elder at one time in the congregation.

 4 Q.  So Steve Pieper was not an Elder is that what 

 5 you're --

 6 A.  Correct.

 7 Q.  Now, as I understand your testimony, you 

 8 started to tell them what was happening and then you said 

 9 that they understood that there were some issues going 

10 on -- and I'm just quoting your deposition testimony -- 

11 "and I didn't even get a chance to go into detail because 

12 I was immediately reprimanded with scriptures either for 

13 being immodest in my dress, inappropriately flirtatious, 

14 causing problems in the home, trying to divide my mom and 

15 Max."  So it says that you did not get to go into detail.  

16 So what did you tell the Elders in 1998?

17 A.  Well, exactly what I had told Don about the 

18 physical abuse and, again, I said that Max was being 

19 sexually inappropriate.

20 Q.  Sexually inappropriate?

21 A.  Yes.

22 Q.  Okay.  All right.  And then I think your 

23 testimony was you aren't able to give any more details 

24 other than that?

25 A.  Right.  I was immediately cut off and, as I 
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 1 just gave the testimony before, read scriptures about 

 2 requiring a second witness for those type of allegations 

 3 and immediately reprimanded for bringing allegations like 

 4 that against a fellow member and then the blame 

 5 completely was shifted on me.

 6 Q.  And --

 7 A.  And, again, I was a 13, 14-year-old girl alone 

 8 in the room with three grown men.  It was quite scary so 

 9 I did shut down.

10 Q.  It would seem odd, right, because typically in 

11 the faith of Jehovah's Witnesses you would agree with me 

12 that they would include a parent?

13 A.  No, that was never my experience.

14 Q.  Never your experience?

15 A.  I was called to the back room many times 

16 without a parent.

17 Q.  So if the Elders testify differently, they're 

18 lying?

19 A.  Yes, absolutely.

20 Q.  Okay.  And why didn't you tell your father 

21 about this meeting?  If the Elders wouldn't listen to 

22 you, you had your natural father, why not tell him?

23 A.  I was a child.  I was very scared.

24 Q.  Okay.  

25 A.  I was trying to follow their admonition about 
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 1 dropping it and to not talk to anybody about it and to 

 2 leave it -- leave it as it was.

 3 Q.  So in addition to you needing two witnesses, 

 4 they told you not to talk about it?

 5 A.  Yes.

 6 Q.  They did, okay.  

 7 A.  Yes.  They said what happens in this room that 

 8 they better not be hearing any rumors in the congregation 

 9 about it.

10 Q.  Okay.  And that's interesting because the 

11 Elders told you not to talk about it but according to 

12 your testimony you did talk about it with others, didn't 

13 you?

14 A.  Yes, I did.

15 Q.  So you don't do what the Elders tell you to 

16 do, right, you do what you want?  They don't control your 

17 actions; is that correct?

18 A.  I'm a person of free will.

19 Q.  So the Elders tell you not to talk about it 

20 and then in 2003 you talk about?

21 A.  Yes.

22 Q.  In 2002 you talk about it with Michael 

23 Benavides before you were married?

24 A.  No, that is not correct.  

25 MR. LEONOUDAKIS:  Objection, your Honor.
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 1 THE COURT:  Well, he's got his answer so you 

 2 can go on.  

 3 BY MR. TAYLOR:  

 4 Q.  So if your ex-husband comes and says before 

 5 you were married -- 

 6 MR. LEONOUDAKIS:  Objection, she's testified 

 7 to exactly when she told Michael.

 8 THE COURT:  Sustained.  

 9 A.  You can look in my deposition.

10 THE COURT:  It's all right, the objection is 

11 sustained, which means you don't have to answer.  

12 BY MR. TAYLOR:  

13 Q.  Well, we can -- Michael will be here this 

14 afternoon so we'll get to see him then or tomorrow 

15 morning.  Let's keep going.  

16 Now it's interesting because you said something in 

17 connection with a mental health examination that was 

18 conducted in connection with this litigation.  That's 

19 interesting.  So do you recall meeting with Doctor 

20 Corwin, the mental health expert for the plaintiffs in 

21 this case?

22 A.  Yes, I do.

23 Q.  I just want to play for you a clip of what you 

24 told him during that meeting.  Okay.  

25 MR. TAYLOR:  It's 16, Jared.  
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 1 (Whereupon, a video was played and then the 

 2 following proceeding was had:)  

 3 MR. TAYLOR:  We'll just play the beginning 

 4 of that clip again.  I think the volume was a little low.  

 5 Just play the clip, the first ten seconds.  

 6 (Whereupon, the video was again played and then 

 7 the following proceeding was had:)  

 8 BY MR. TAYLOR:  

 9 Q.  So based on that testimony it appears like you 

10 had made a determination before you went to the Elders 

11 that the abuse would not occur.  

12 MR. LEONOUDAKIS:  Objection, your Honor.  

13 The video is incomplete.  She doesn't know.  

14 THE COURT:  Well, her answer stands for 

15 itself.  So do you have another question?  

16 MR. TAYLOR:  Yes.  

17 BY MR. TAYLOR:  

18 Q.  Has your mother ever accused you of being 

19 dishonest?

20 A.  All the time from the time I was a child.

21 Q.  Okay.  Have -- has your brother accused you of 

22 being dishonest?

23 A.  Yes, especially when he didn't want to come 

24 forward.

25 Q.  Okay.  Have you ever misrepresented a fact to 
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 1 me?

 2 A.  Not to my knowledge.

 3 Q.  Okay.  Do you recall your deposition on 

 4 January 9, 2018?

 5 A.  Yes.

 6 Q.  Okay.  

 7 MR. TAYLOR:  And, your Honor, it might be 

 8 appropriate if we approach before we go forward so I 

 9 don't go into the areas that I can't.

10 THE COURT:  Approach.  

11 (Whereupon, a discussion was then had off the 

12 record.)

13 BY MR. TAYLOR:  

14 Q.  You mentioned in your direct and your 

15 deposition that you had been involved in a car accident 

16 as a result of all of the stress and the abuse.  When 

17 were you involved in a car accident?

18 A.  I had accidentally rear-ended somebody back 

19 in -- it was a few years ago.  I'm trying to recall 

20 exactly the dates.  It would have been in May.  

21 Q.  Let me ask you this question:  Have you been 

22 involved in a car accident in the last two years?

23 A.  Yes.

24 Q.  When was the last time you were in a car 

25 accident?  
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 1 MR. LEONOUDAKIS:  Objection, your Honor.  

 2 Approach?  

 3 THE COURT:  Yes.  

 4 (Whereupon, a discussion was then had off the 

 5 record.)

 6 BY MR. TAYLOR:  

 7 Q.  And so now you were just recently in a car 

 8 accident.  Do you believe that that car accident was the 

 9 result of the abuse or was there another reason why you 

10 were in a car accident?

11 A.  I was definitely under an extreme amount of 

12 stress.  I had been caring for my father with cancer.  

13 This was going on and so, yeah, it was a huge component 

14 in it.

15 Q.  And was there any alcohol involved?

16 A.  Yes.

17 Q.  Okay.  And the alcohol was unrelated to the 

18 abuse.  You had been at a party; isn't that correct?

19 A.  No.

20 Q.  You were with a coworker drinking?

21 A.  Yes.

22 Q.  Okay.  And then you were operating a vehicle.  

23 Did you have --

24 A.  But there was no accident.

25 Q.  What was it?
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 1 A.  I went into a ditch avoiding a deer.  There 

 2 was no damage to the vehicle.  There was no damage to 

 3 anything.

 4 Q.  Okay.  And were the police involved?

 5 A.  Yes.

 6 Q.  Were you given a citation?

 7 A.  Yes.

 8 Q.  Was it a felony citation?

 9 A.  Yes.

10 Q.  Okay.  And was there a child in the car when 

11 that occurred?

12 A.  Yes.

13 THE COURT:  Sustained.  

14 BY MR. TAYLOR:  

15 Q.  Let's talk about -- a little bit about the 

16 2004 letter that you wrote to the body of Elders.  

17 MR. LEONOUDAKIS:  Objection, your Honor.  I 

18 would ask the jury to disregard any of the evidence from 

19 the previous -- 

20 THE COURT:  Sustained.  The jury should 

21 disregard the last question and answer.  

22 BY MR. TAYLOR:  

23 Q.  We've been talking a lot about this letter and 

24 of course this is the letter dated March 19, 2004.  And 

25 of course at that time your name was Holly Benavides 
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 1 because at that time you were married; is that correct?

 2 A.  Yes.

 3 Q.  And you were living in Nebraska.  And as I 

 4 look at Paragraph 1 it says, "I have recently disclosed 

 5 information regarding a sexual abuse received from my 

 6 stepfather Max while under his and my mother's 

 7 guardianship."  If you had disclosed it to the Elders in 

 8 1998, why not say, "If you had just listened to me, Peter 

 9 would not have been abused."  Why not lead with that 

10 anger?

11 A.  Because that's wasn't the letter I was asked 

12 to write.

13 Q.  Okay.  So you were angry, though, right, that 

14 it happened to your brother, too?

15 A.  Yes.

16 Q.  You were upset.  I think you testified earlier 

17 that you've had a lifetime of being in this situation 

18 knowing that you had been abused and nobody did anything.  

19 I mean why not just lead by saying, "If you Elders had 

20 just listened, my brother would have been protected"?

21 A.  Again, that wasn't what I was asked to write.

22 Q.  Okay.  And as you go down further throughout 

23 the letter it says, "Being as I was too embarrassed to 

24 tell anyone."  Well, "anyone" in this sentence it must 

25 exclude the Elders because you told the Elders.  
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 1 A.  It was outside of them because they were 

 2 already aware of it.  

 3 Q.  Okay.  

 4 A.  I was referring to anyone outside of the 

 5 situation who had already become aware.

 6 Q.  Okay.  And so when you said --

 7 A.  I mean the school teachers, other family, 

 8 friends.

 9 Q.  So "anyone" in this sentence does not mean the 

10 Elders?

11 A.  No, because they already knew.

12 Q.  Okay.  Is that because of the phone call you 

13 had with Don Herberger or because of the 1998 meeting?

14 A.  That was the 1998 meeting and the conversation 

15 with Don Herberger in which there was conversation 

16 referencing the 1998 meeting.

17 Q.  Okay.  Also it says that you tried to talk to 

18 your mother about it but you were unable to.  So did you 

19 ever tell your mother that you had been sexually abused 

20 by Max?

21 A.  Yes, eventually, after I left home.

22 Q.  Okay.  And how did she respond to that?

23 A.  I believe she again said I was lying.

24 Q.  And I want to take you to the last closing 

25 paragraph.  It says, "I want to thank Jehovah's shepherds 
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 1 for looking after his flock and for taking care of this 

 2 situation."  Did the Elders make you write that?

 3 A.  No.  Like I said, I was still a member of the 

 4 congregation at that time, still sipping on the Kool-Aid.  

 5 Q.  And it says, "Sincerely Your Sister, Holly 

 6 Benavides."

 7 A.  Yes.

 8 Q.  And would you agree with me that the tone of 

 9 that letter -- it's a very nice letter, isn't it?

10 A.  I wrote it.  I don't have any judgment as to 

11 whether it's nice.

12 Q.  At the time in 2004 this isn't like a tell-off 

13 letter, correct, you're not telling the Elders off?

14 A.  No, I'm writing what I was asked to write.

15 Q.  You're being very helpful, aren't you?

16 A.  Yes.

17 Q.  Okay.  And you were asked to write it in 

18 connection with what we call a judicial committee; is 

19 that correct?

20 A.  Yes.

21 Q.  And at that time you were still drinking the 

22 Kool-Aid.  What was the judicial committee?

23 A.  Where the body of Elders just have kind of 

24 their own judge session based on whether somebody is 

25 repentant based on the sins -- of course not crimes, sins 
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 1 that they've committed and decide whether or not they 

 2 should be temporarily removed from the congregation.

 3 Q.  Okay.  So you understood that judicial 

 4 committees were for the purpose of assessing sin and 

 5 repentance -- or repentance in connection with sin.  Did 

 6 you also understand, while you were drinking the 

 7 Kool-Aid, that these judicial committee meetings were 

 8 also confidential?

 9 A.  They're suppose to be.

10 Q.  Okay.  And was there ever a point in time in 

11 your life prior to 2004 where your understanding was 

12 different, that it was not an established church practice 

13 to maintain confidentiality?  

14 I apologize, it was terribly long and so let me 

15 see if I can shorten it.  In 2004 you understand that 

16 judicial committees were to be confidential?

17 A.  Yes.

18 Q.  In 2003 did you have that same understanding?

19 A.  Yes.

20 Q.  2002?

21 A.  Yes.

22 Q.  2001?

23 A.  Yes.

24 Q.  2000?

25 A.  Yes.
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 1 Q.  Okay.  So you had understood that this process 

 2 was confidential?

 3 A.  Yes.

 4 Q.  Okay.  And was it your expectation that it 

 5 would remain confidential?

 6 A.  To -- confidentiality as in not sharing with 

 7 the general public in general numbers, yes.  

 8 Q.  Let me ask you this question:  Who -- what 

 9 prompted you to write that letter?

10 A.  As I mentioned before, phone calls with Don 

11 Herberger, after which I encouraged my brother to go to 

12 him and expose his abuse.  And Don contacted me for 

13 confirmation of that and stated that, "Now as a second 

14 witness, if you can put it in writing detailing some of 

15 the issues, it will be brought forward."

16 Q.  So let me unpack that statement just a little 

17 bit.  As I understand it, you and Peter at some point, 

18 your brother, have a conversation?

19 A.  Yes.

20 Q.  And from that conversation Peter tells Don and 

21 then Don calls you?

22 A.  Yes.

23 Q.  Okay.  And did Don ever call you back to tell 

24 you the result of the judicial committee involving Max?

25 A.  Yes.
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 1 Q.  He informed you that Max had been 

 2 dis-fellowshipped?

 3 A.  Yes.

 4 Q.  Now, you said that he called you a third time 

 5 as well, once to get the statement, a second time to tell 

 6 you that Max was dis-fellowshipped and, I believe, your 

 7 testimony was that he called you a third time as well.  

 8 A.  The third time was to tell me that he was 

 9 dis-fellowshipped.

10 Q.  Okay.  What was the second time?

11 A.  The second time was to inquire as to whether 

12 or not I was the one who had been seducing Max.

13 Q.  Thank you, yes.  I appreciate that.  And you 

14 know --

15 A.  Which I --

16 Q.  Did you ever call Don in that time frame in 

17 2004?

18 A.  There may have been phone calls.  There was 

19 those three for sure but I mean there was communication.

20 Q.  So there could have been other phone calls 

21 related to this situation?

22 A.  Possibly, yes.

23 Q.  Okay.  And I say that because when you were 

24 being interviewed by your expert, I noticed what you told 

25 your expert --
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 1 MR. TAYLOR:  We'll look at clip Number 7.  

 2 I'm sorry, first we'll look at your deposition that you 

 3 took back in January.  

 4 (Whereupon, the video was played and then the 

 5 following proceeding was had:)   

 6 BY MR. TAYLOR:  

 7 Q.  So that's consistent with your testimony that 

 8 the Elders reached out to you in connection with this 

 9 sin, right?

10 A.  (Witness nodded.)

11 Q.  Now I want you to look at Clip Number 8, which 

12 is a clip of what you told your expert.  

13 (Whereupon, the video was played and then the 

14 following proceeding was had:)   

15 MR. TAYLOR:  Pause that.  Is that Clip 8?  

16 MR. LEONOUDAKIS:  Objection, your Honor.  

17 THE COURT:  I think he got the wrong one by 

18 mistake.  

19 MR. TAYLOR:  Let me just show the language 

20 of 8 to opposing side.  

21 (Whereupon, a pause was taken in the proceeding.)

22 (Whereupon, the video was played and then the 

23 following proceeding was had:)

24 BY MR. TAYLOR:  

25 Q.  So as I understand what you told the expert 
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 1 was that you actually reached out to the Elders and you 

 2 told them that "it had happened to me and now it happened 

 3 to Peter and then the Elders took all this judicial 

 4 action."  That's what you told your expert.  But as I 

 5 understand your testimony here today, the first call was 

 6 actually initiated by the Elders.  

 7 A.  I don't recall the exact first contact but, as 

 8 I said, there were multiple phone calls regarding that 

 9 but Don was the one who had called me to ask me to write 

10 the letter.

11 Q.  Would you agree with me that Peter was still 

12 in Thompson Falls and Don Herberger got your number from 

13 Peter to reach out to you?

14 A.  That's possible.

15 Q.  All right.  Because you were in Nebraska at 

16 the time?

17 A.  Yes.  I still had Don Herberger's number.  I 

18 still have it memorized.

19 Q.  Okay.  And if your expert was told that you 

20 had to reach out to the Elders, it could give him the 

21 impression that the Elders weren't trying to reach out to 

22 you and validate what happened to you?

23 A.  No.  And that was not the impression that I 

24 was trying to give at all.  It was just that there were 

25 back-and-forth communications and, yes, I was reaching 

MARSHALL & MARSHALL REPORTING SERVICE
POLSON, MONTANA  (406) 883-5237



                                                       Page 104

 1 out to them regardless of who made the phone call first.  

 2 Q.  Now understand my narrative because your 

 3 expert has said that the Elders' failure to hear you and 

 4 to be responsive to you has contributed to your injuries.  

 5 A.  Absolutely.

 6 Q.  But if your expert was told -- and he saw the 

 7 video -- that you had to initiate contact and you had to 

 8 get to them because they didn't believe you, you could 

 9 see how he could reach a wrong conclusion, don't you?

10 A.  We're talking very different time frames.

11 Q.  As to the 2004 meeting, which is on this 

12 video, he could reach the wrong conclusion about that 

13 2004 meeting, couldn't he?  

14 MR. LEONOUDAKIS:  Objection, your Honor, 

15 calls for speculation.

16 THE COURT:  Overruled.  You can answer if 

17 you understand the question.  

18 A.  Can you please repeat it?  

19 BY MR. TAYLOR:  

20 Q.  Sure.  You were describing how the 2000 (sic) 

21 meeting occurred and to your expert it appears that you 

22 were telling him that you had to go and tell the Elders 

23 because they weren't reaching out to you.  Now with that 

24 misunderstanding could the expert's opinion have been 

25 based on that misunderstanding?
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 1 A.  I don't feel that that was what I was trying 

 2 to portray at all.

 3 Q.  Okay.  So for purposes of talking to your 

 4 expert, you would agree then that that was just a 

 5 misunderstanding, actually Mr. Herberger reached out to 

 6 you?

 7 A.  It's quite possible that, yes, that was the 

 8 scenario.  Again, I don't remember who made the first 

 9 phone call.

10 Q.  Okay.  Did you have occasion to go to Officer 

11 Cantrell and report Max again to the authorities?

12 A.  Yes.

13 Q.  And what year was that?

14 A.  2015.

15 Q.  So now that was the second time you've 

16 reported Max to the authorities, the first in 2007 was 

17 your dad?

18 A.  My father, not myself.

19 Q.  Your father reported.  And then in 2015 he 

20 reported him again -- or you reported him?

21 A.  Yes.

22 Q.  And you also in that meeting told Officer 

23 Cantrell about how the Elders failed to report?

24 A.  Yes.

25 Q.  Okay.  Anything happen from that?  Was there 
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 1 ever a followup?

 2 A.  Not to my knowledge.

 3 Q.  To your knowledge have any of the Elders been 

 4 imprisoned, arrested or otherwise?

 5 A.  No, unfortunately.

 6 Q.  No, okay.  And so it seems that this 

 7 allegation involving Max was reported twice to the 

 8 authorities and nothing happens?

 9 A.  Correct.

10 Q.  Okay.  I want to talk to you a little bit 

11 about your life.  You mentioned that, you know, it's been 

12 a lifetime of being in this moment.  When was the first 

13 time you saw a counselor regarding your condition?  The 

14 depression, anxiety, when was the first time?

15 A.  For PTSD I began 2015.

16 Q.  For PTSD but what about depression and 

17 anxiety?  I think you said you've had depression now, 

18 you've had anxiety.  It was several of the things on the 

19 chart.  When is the first time you started to seek 

20 treatment for that?

21 A.  I had visited a counselor on one occasion in 

22 approximately 2003 for some grief counseling.  I had 

23 recently had a miscarriage, was very depressed and began 

24 prescription medications and was encouraged to go to a 

25 counselor then.
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 1 Q.  Okay.  So in 2003, when you went to the 

 2 counselor, did the counselor ask you about your family 

 3 background?

 4 A.  Yes, there was all of that included on the 

 5 intake.

 6 Q.  Did they ask you whether or not you had been 

 7 abused?

 8 A.  Yes.

 9 Q.  And what was your answer to that question?

10 A.  Yes.

11 Q.  And did the counselor inquire about that?

12 A.  Briefly.  Again, there was just one session 

13 and she was trying to get a complete overview of my life 

14 and also help me to deal with grief so that is what it 

15 was focused on.

16 Q.  Did the counselor ask you to continue 

17 treatment?

18 A.  I was encouraged to.

19 Q.  And you declined?

20 A.  Yes.

21 Q.  And that was in 2003?

22 A.  Yes.

23 Q.  How about 1999?  In 1999 did you have -- you 

24 had suicidal thoughts?

25 A.  Yes.  Actually I attempted suicide.
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 1 Q.  You attempted suicide in 1999.  And was that 

 2 related to the abuse you were serving at the hands of 

 3 Max?

 4 A.  Yes.

 5 Q.  Okay.  Now you attempted suicide and did you 

 6 ultimately find yourself in a hospital?

 7 A.  Yes.

 8 Q.  When you got to the hospital, did the 

 9 professional staff ask you about why you had attempted 

10 suicide?

11 A.  Yes.

12 Q.  Okay.  And did you disclose that you had been 

13 abused and that was why you were suffering from --

14 A.  No.

15 Q.  Why didn't you disclose it?  

16 A.  My mother was in the room and so was Steve 

17 Pieper and they refused to leave.

18 Q.  Okay.  So in 1999, when you were in the 

19 hospital after your suicide attempt, you knew that you 

20 had been abused --

21 A.  Of course.

22 Q.  -- and you were suffering from anxiety and 

23 depression but you didn't want to disclose because your 

24 parents were present -- I'm sorry, not your parents, Joni 

25 was present, your mom, and Mr. Pieper; is that correct?
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 1 A.  Yes.

 2 Q.  And was there another incident when you went 

 3 to the hospital or did your mom take you to the doctor 

 4 because you were depressed and having anxiety?

 5 A.  Yes.  Right following after my grandmother's 

 6 death I started having worse depression and she took me 

 7 to the doctor.  I had just disclosed to her that I was 

 8 having suicidal thoughts.  And that was my only doctor's 

 9 visit as a child.

10 Q.  So you tell your mom you're having suicidal 

11 thoughts but you don't tell her why?

12 A.  No.

13 Q.  You don't tell her the cause, not at that 

14 point?

15 A.  No.

16 Q.  But you knew the cause?

17 A.  I didn't know the cause, that's just how I was 

18 feeling.

19 Q.  Okay.  Did you have any anxiety at the time?

20 A.  Yes.

21 Q.  Did you have any depression at that time?

22 A.  I already said that, yes.  

23 Q.  Okay.  And when you went to the doctor that 

24 time, did the doctor inquire about whether or not you had 

25 been abused?
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 1 A.  No.

 2 MR. TAYLOR:  I'll have counsel look at clip 

 3 Number 12 before we play it.  

 4 (Whereupon, a pause was taken in the proceeding.)

 5 MR. TAYLOR:  Let's look at a clip of your 

 6 interaction with your expert regarding medical treatment, 

 7 okay.  

 8 (Whereupon, the video was played and then the 

 9 following proceeding was had:)  

10 BY MR. TAYLOR:

11 Q.  So based on that conversation it looks like in 

12 the year 2000 you went to another medical professional, 

13 they inquired about abuse.  And you knew you had been 

14 abused, you had been suffering from anxiety and 

15 depression and even had suicidal thoughts.  

16 A.  Again, I don't recall any questions about 

17 abuse.  You had just asked that earlier and I don't 

18 recall the doctor ever questioning.  And, like I said, my 

19 mother did not leave the room.

20 Q.  Okay.  So if your mother had left the room 

21 would you have disclosed it?

22 A.  Possibly.

23 Q.  Okay.  Let me just ask you about life today.  

24 You mentioned it's been very, very challenging.  Am I 

25 correct in understanding that you have graduated high 
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 1 school?

 2 A.  Yes.

 3 Q.  And do you have any degrees above that?

 4 A.  I have my Associate's.  

 5 Q.  And what major?

 6 A.  Liberal arts.

 7 Q.  And where are you living now?

 8 A.  Omaha, Nebraska.

 9 Q.  Okay.  Do you live alone or are you in a 

10 relationship?

11 A.  I live with my boyfriend, yes.

12 Q.  And are you enjoying that relationship with 

13 your boyfriend?

14 A.  Yes, it's very peaceful.

15 Q.  It is very peaceful, okay, good.  And how is 

16 your outlook for the future?  

17 A.  Very good, I think.

18 Q.  You expect maybe one day you'll get married?

19 A.  Possibly.

20 Q.  Okay.  You have two beautiful children?

21 A.  Yes.

22 Q.  What are their names?

23 A.  Gideon and Malachi?  

24 Q.  Okay.  And knowing what you know about your 

25 stepfather, have you ever allowed Gideon and Max to be 
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 1 with him unsupervised?

 2 A.  Gideon and Max?  

 3 Q.  Gideon and Malachi.  Have you ever allowed 

 4 them to be in Max's company?

 5 A.  No.

 6 Q.  Never?

 7 A.  Oh, in his company, absolutely.

 8 Q.  Okay.  So they have been in his company but 

 9 were you always present with them?

10 A.  Typically, yes.  

11 Q.  Would you trust Max and leave them 

12 unsupervised with him?

13 A.  No.

14 MR. TAYLOR:  No further questions.

15 THE WITNESS:  And, again, you stated Max, 

16 just to clarify.  

17 BY MR. TAYLOR:  

18 Q.  I'm sorry, let me clarify.  Would you trust 

19 Max to be alone with your children Malachi and Gideon?  

20 A.  No, absolutely not.

21 Q.  Because you know that he is?  

22 A.  He is a pedophile.  

23 MR. TAYLOR:  Excellent.  Thank you.  No 

24 further questions.

25 THE COURT:  Any redirect?  
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 1 MR. LEONOUDAKIS:  No, sir, your Honor.

 2 THE COURT:  Thank you.  You may step down, 

 3 Ms. McGowan.  

 4 THE WITNESS:  (Complied.)

 5 THE COURT:  Do you want to call another 

 6 witness or do you want to break for lunch now?  

 7 MR. MOLLOY:  I think a break would be 

 8 appropriate, your Honor.  

 9 THE COURT:  Mr. Molloy, you're getting 

10 hungry.  

11 MR. MOLLOY:  I am getting hungry.  

12 THE COURT:  All right.  Mr. Molloy is hungry 

13 and so we will break for lunch.  It's about ten minutes 

14 to noon and so if we come back at one o'clock does that 

15 give you folks enough time?  

16 (Whereupon, jurors indicated.)  

17 THE COURT:  All right.  We will back at one 

18 o'clock.  I know that I keep saying this but it's 

19 extremely important that you not read or listen to or 

20 watch anything about the case and not talk to anybody.  

21 Don't let anybody talk to you and don't talk to each 

22 other about the case.  All right.  You understand we 

23 don't want to have to come back and start all over again.  

24 All right.  Thank you.  We'll see you back at 1:00.  

25 AFTERNOON SESSION, TUESDAY, SEPTEMBER 25, 2018
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 1 (Whereupon, court was reconvened at 1:00 p.m., 

 2 with all parties present, and the following proceeding 

 3 was had:)

 4 THE COURT:  The plaintiffs may call their 

 5 next witness.  

 6 MR. MOLLOY:  Plaintiffs call Doctor David 

 7 Corwin.  

 8 THE COURT:  Doctor Corwin, if you would come 

 9 forward, please, and raise your right hand, the clerk 

10 will swear you in.

11 Whereupon,

12 DAVID CORWIN, M.D.,

13 having been first duly sworn to state the truth, the 

14 whole truth, and nothing but the truth, testified upon 

15 his oath as follows:  

16   THE COURT:  Please take the witness stand.  

17 THE WITNESS:  Thank you.  

18 DIRECT EXAMINATION

19 BY MR. MOLLOY:  

20 Q.  Good afternoon.  

21 A.  Hello.

22 Q.  Will you please introduce yourself to the 

23 jury, please.  

24 A.  Sure.  My name is David Corwin.  

25 Q.  And, Doctor Corwin, where are you employed?
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 1 A.  I'm a professor in the department of 

 2 pediatrics at the University of Utah and director of 

 3 forensic services.

 4 Q.  And are you a medical doctor?

 5 A.  Yes.

 6 Q.  And what are your specialty areas?

 7 A.  I'm Board certified in psychiatry, child 

 8 psychiatry and forensic psychiatry and I have a special 

 9 area of expertise that I focused on for 30, 40 years in 

10 the area of child abuse -- child sexual abuse.

11 Q.  And, Doctor, you've had an opportunity to meet 

12 with each of the plaintiffs in this case; is that right?

13 A.  Yes.

14 Q.  And have you formed opinions first directing 

15 your attention to Lexi or Alexis Nunez?  Have you formed 

16 opinions and conclusions with respect to the effects of 

17 the sexual abuse that Lexi suffered?

18 A.  Yes, I have.

19 Q.  And are those opinions and conclusions based 

20 on a reasonable degree of medical certainty?

21 A.  Yes, they are.

22 Q.  We'll get into more of the details about how 

23 you arrived as those conclusions, Doctor, but would you 

24 first summarize your primary conclusions and opinions 

25 with respect to Lexi Nunez?
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 1 A.  Okay.  It's my opinion, based upon all the 

 2 records that I reviewed, my interviews with Lexi, the 

 3 psychological assessment, taking everything as a whole, 

 4 that Lexi has been significantly harmed and that the 

 5 sexual abuse that she's experienced is a significant 

 6 contributing factor to her various symptoms and 

 7 psychiatric difficulties.

 8 Q.  And, Doctor, I'd like to -- for purposes of 

 9 your testimony here this afternoon, I'll put up a 

10 demonstrative exhibit.  And while I'm doing that would 

11 you explain what you reviewed in the process of forming 

12 your opinions?  

13 MR. TAYLOR:  Objection, your Honor.  May we 

14 approach?  

15 THE COURT:  Yeah.  

16 (Whereupon, a discussion was then had off the 

17 record.)

18 BY MR. MOLLOY:  

19 Q.  Doctor, to repeat my question, would you 

20 explain what information and materials you relied upon 

21 and reviewed in the process of forming your conclusions.  

22 A.  Sure.  I received records from the office of 

23 the attorneys representing her that included her 

24 deposition, her mother's deposition, her sister's -- or 

25 her aunt's deposition -- Holly McGowan -- her medical 
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 1 records.  And that's primarily the records that I 

 2 reviewed.  I then interviewed her on -- and recorded it 

 3 on video, as you saw this morning, for two or three hours 

 4 in Sandy, Utah, which is just south of Salt Lake.

 5 Q.  So, Doctor, would you now describe --

 6 A.  And I also had a psychologist who sat through 

 7 those interviews, who administered a couple of 

 8 psychological instruments and I considered those.

 9 Q.  Thank you, Doctor.  So would you describe some 

10 of the things, in terms of Lexi's history, that seemed 

11 particularly significant to you as you arrived at your 

12 conclusions.  

13 A.  Sure.  Well, I've already mentioned the sexual 

14 abuse.  And in terms of her history and the kinds of 

15 problems that she's had that are common among victims of 

16 child sexual abuse were the increased anxiety, 

17 depression, substance use.  She started drinking, from 

18 what she told me, when she was in fifth grade, started 

19 using marijuana in seventh grade and then used LSD, I 

20 think, and mushrooms some as she got older but not drugs 

21 like methamphetamines and heroin.  So the depression, the 

22 anxiety, the fears related to the safety of her child now 

23 in the care of others, all those things are, I think, 

24 related to the sexual abuse.

25 Q.  Okay.  
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 1 A.  And the suicidal ideation that she's had.

 2 Q.  Okay.  How about with respect to school?  We 

 3 heard testimony that Lexi was a good student.  What did 

 4 you learn about her academic progress?

 5 A.  That she was a good student and that 

 6 ultimately she -- as her behavior became more and more 

 7 out of control and her use of alcohol and marijuana 

 8 increased, she missed some school.  And she was so 

 9 anxious about it that she never went back so she dropped 

10 out of high school and later got a G.E.D.  

11 Q.  Thank you, Doctor.  You've described briefly 

12 some of the things that are common for victims of 

13 childhood sexual abuse.  Are those things that you're 

14 referring to -- are those things that are supported by 

15 medical literature and the studies in the field?

16 A.  Yes.  We have many studies now of victims of 

17 child sexual abuse, including genetic studies; twins, one 

18 of whom who has been abused and one who has not.  We have 

19 longitudinal studies of girls who have been sexually 

20 abused followed for a period of 20, 25 years.  There is a 

21 large amount of scientific research that has been done on 

22 the impact and effects of childhood sexual abuse.

23 Q.  And is that -- are those impacts and the 

24 effects of that kind of trauma -- do they make other 

25 things in life more difficult?
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 1 A.  Yes.  Child sexual abuse is one of the most 

 2 toxic of the things that can happen to a child during 

 3 childhood and adolescence.  And it like adds a burden 

 4 that then makes that individual more susceptible to other 

 5 stressors and difficulties in life.  And it doesn't seem 

 6 to go away.

 7 Q.  You referred to, I think, a term there toxic 

 8 stress or one of the most toxic things that can happen.  

 9 Would you explain a little bit more about that and how it 

10 relates to a child's development and as they move through 

11 life how it affects them.  

12 A.  Sure.  Toxic stress is the terminology 

13 preferred by the American Academy of Pediatrics.  Adverse 

14 childhood experiences is a broader term.  Toxic stress is 

15 stress that is so overwhelming and severe that it alters 

16 brain structures, biological functioning, the hormonal 

17 system and has demonstrable effect that can be shown in 

18 research on the child or the individual.  

19 And to put it in simple terms, individuals who 

20 have suffered this kind of toxic overwhelming stress 

21 don't feel comfortable in their own skin and they tend to 

22 do things to try to feel okay.  And those things include 

23 drugs, alcohol, too much sex, overeating.  There is a lot 

24 of these kinds of behaviors that help a person feel 

25 better for a little while but they don't last and they 
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 1 don't solve the problem.

 2 Q.  And were some of the things you just referred 

 3 to -- are those the kinds of things that have manifested 

 4 themselves in Lexi's life?

 5 A.  Yes, many of the things listed up there, all 

 6 of them probably.

 7 Q.  Okay.  And so, Doctor, I think you testified 

 8 and I just want to make sure that these things that Lexi 

 9 has described, the things that you saw in her history, 

10 the things that you learned as you interviewed her, those 

11 are all things that are consistent with a victim of 

12 childhood sexual abuse?

13 A.  Yes.  And that was my opinion --

14 Q.  Yes.  

15 A.  -- that the sexual abuse was a significant 

16 very important contributing factor to these problems and 

17 symptoms.

18 Q.  And, Doctor, what about treatment?  As a 

19 person goes through life, does treatment take away the 

20 effects of childhood trauma?

21 A.  Treatment -- the best treatments we have, 

22 which have been studied and have been shown to reduce the 

23 severity of some of the symptoms, they help but they 

24 don't remove the memories.  They don't remove other 

25 possible long-term impacts.  And some of the biological 
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 1 effects include alterations in things like inflammation.  

 2 So autoimmune disorders, heart disease even have been 

 3 found to occur more frequently even when you control for 

 4 all known risk factors.  So it's really very broad in 

 5 terms of the biological impacts.

 6 Q.  And are those effects then, Doctor, effects 

 7 that are likely to follow a person through their entire 

 8 life?

 9 A.  Yes.

10 Q.  You referred, I believe, as we discussed 

11 things, to a synergistic effect between trauma and other 

12 stressors in life.  That's kind of a technical term but 

13 in plain language would you describe how that works.  

14 A.  What it means -- without going into its 

15 history and who first, you know, defined it -- it means 

16 that there are some stressors that when added to other 

17 stressors the total impact is much more than just putting 

18 the two together, it's maybe double.  So it isn't just 

19 additive, it's synergistic is the word used.  It works 

20 together.  It increases.  And child sexual abuse for 

21 females is the most synergistic of the type of childhood 

22 traumas that female children can experience that has been 

23 studied and shown.

24 Q.  And, Doctor, more in kind of plain terms, it 

25 multiplies your problems when you've been a victim, 

MARSHALL & MARSHALL REPORTING SERVICE
POLSON, MONTANA  (406) 883-5237



                                                       Page 122

 1 particularly as a woman?

 2 A.  Yes, it's more than added.  It's like an 

 3 exponential function where it goes up much more than just 

 4 adding.

 5 Q.  So to conclude with Lexi, Doctor, do you have 

 6 an opinion on whether the sexual abuse she suffered is a 

 7 substantial contributing factor to the problems she has 

 8 experienced and are they likely to continue to be 

 9 problems in the future?

10 A.  Yes and yes.  I view the sexual abuse that she 

11 has experienced and testified to here today and told me 

12 about to be a substantial, significant -- a primary 

13 contributing factor to these serious problems that she 

14 has experienced.

15 Q.  Thank you, Doctor.  I'd like now to turn our 

16 attention to our other client Holly McGowan.  We'll have 

17 to do some repetition here because we have two clients, 

18 Doctor, and so I'll go through some of the same questions 

19 with you.  But let's begin again with the big question 

20 and that is, have you formed opinions and conclusions 

21 with respect to the effects of childhood sexual trauma on 

22 Holly McGowan?

23 A.  Yes, I have.

24 Q.  And are those opinions and conclusions based 

25 on a reasonable degree of medical certainty?
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 1 A.  Yes.

 2 Q.  And would you summarize what your opinions and 

 3 conclusions with respect to Holly McGowan are?

 4 A.  My opinion regarding Holly McGowan is very 

 5 similar to my opinion regarding Lexi in that I believe 

 6 that the sexual trauma she experienced and has described, 

 7 both to me in interview and in this courtroom here today, 

 8 is a substantial, major contributing factor to the 

 9 development of her anxiety, her depression, her panic 

10 attacks, her suicidal thinking, and the kinds of problems 

11 associated with those in her life, including some overuse 

12 of alcohol and eating.

13 Q.  Doctor, what did you review in the process of 

14 evaluating Holly McGowan?

15 A.  I reviewed the same kinds of things, the same 

16 sorts of records provided by the law firm that were 

17 obtained in discovery; medical records, the depositions, 

18 her deposition, her niece's deposition, her mother's 

19 deposition.  And I interviewed her for two to three hours 

20 in Sandy, Utah on a separate day than her niece.  And I 

21 considered psychological assessment in the same way that 

22 I considered it for Lexi, same process.

23 Q.  And, Doctor, in reviewing all those materials 

24 do they support and validate the opinions and conclusions 

25 that you've arrived at with respect to Holly?
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 1 A.  Yes.  They're the basis for my opinions.  They 

 2 are consistent with the opinions I've expressed.  So, 

 3 yes.

 4 Q.  And, again, Doctor, with respect to Holly, are 

 5 the kinds of things that she's described here on the 

 6 stand today -- the depression, the anxiety, fear for 

 7 children safety and attempted suicide, difficulty in 

 8 maintaining relationships, loss of a job, PTSD, 

 9 nightmares, night sweats -- are those results and 

10 symptoms consistent with what the literature supports 

11 with respect to the effects of childhood trauma -- sexual 

12 trauma on young girls?

13 A.  Yes.

14 Q.  Okay.  Would you --

15 A.  They're all the kinds of problems really sort 

16 of beginning -- if you start with increased anxiety and 

17 depression that's associated with that and lower self- 

18 esteem and the attempts to cope with it, which include 

19 the use of substances and certain behaviors and 

20 difficulty in relationships, all of that are the kinds of 

21 problems seen at a much higher rate among victims of 

22 child sexual abuse than those who haven't been sexually 

23 abused.

24 Q.  The testimony you offered about what treatment 

25 can and cannot do, does that hold equally true with 
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 1 Holly?

 2 A.  Yes, it's the same.  It's the best thing we 

 3 can do.  We have evidence-based treatments that work to 

 4 reduce symptoms and that's the best we can do.  But we 

 5 don't have research that shows that we can stop the 

 6 long-term biological behavioral emotional harms.

 7 Q.  And on that note, Doctor, in your opinion is 

 8 it likely that Holly McGowan will continue through life, 

 9 in one way or another, to suffer trauma relating to what 

10 happened to her as a young child?

11 A.  Yes.

12 Q.  And is that also supported by the medical 

13 literature?

14 A.  Yes.

15 Q.  I just have a final question for you, Doctor.  

16 And that is if you would explain to the jury where in the 

17 range of the bad things that can happen to a young girl 

18 does childhood sexual abuse fall?

19 A.  I've already testified somewhat to that but 

20 it's one of the most, if not the most, toxic major 

21 category of child maltreatment that has been identified 

22 both -- for a number of reasons but it is.  It's one of 

23 the most serious adverse and toxic experiences that a 

24 female or a male child can experience.  

25 MR. MOLLOY:  Thank you, Doctor. 
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 1 THE COURT:  Mr. Taylor?  

 2 CROSS-EXAMINATION

 3 BY MR. TAYLOR:  

 4 Q.  Doctor Corwin, my name is Joel Taylor.  We 

 5 haven't had the pleasure to meet yet but I really do want 

 6 to thank you for coming out and also for participating in 

 7 helping educate the jury as it relates to these damages.  

 8 I just want to piggyback on one of the comments 

 9 that you just concluded with.  You mentioned that it is 

10 one of the most tragic symptomatic things that a young 

11 woman could ever experience.  Is that pain compounded 

12 when a parent allows it to happen?

13 A.  Well, I don't think I used the word "tragic"; 

14 although, it is tragic.  I used toxic.

15 Q.  I'm sorry.  Your words, yes, I apologize.  

16 A.  And the specific dynamic -- yes, if a child 

17 feels betrayed by a parent, by an institution, that can 

18 compound the trauma.

19 Q.  Okay.  And let's talk first about Lexi just 

20 for a few moments.  I notice that you mentioned that she 

21 dropped out of school and she got her G.E.D.  Did you 

22 know that she also enrolled in the University of Montana?

23 A.  Yes.

24 Q.  Okay.  And so academically does it look like 

25 she's doing well?
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 1 A.  She's doing some good things but she may have 

 2 done and probably would have done better if she hadn't 

 3 experienced this severe stressor -- toxic stress of 

 4 sexual abuse.

 5 Q.  Sure.  

 6 A.  So, yes.

 7 Q.  Are you aware that she got married not too 

 8 long ago in the last couple months or did it not --

 9 MR. MOLLOY:  I object, your Honor.  She 

10 hoped to but they had to delay it.  

11 MR. TAYLOR:  Lexi, no.

12 BY MR. TAYLOR:

13 Q.  Well, she's engaged.  

14 A.  I'm aware of that.  I didn't know.

15 Q.  The last time I saw her she was getting 

16 married and she was suppose to have chocolate cake.  I do 

17 remember that.  Okay.  So she's in a stable relationship?

18 A.  And that's one of the really positive things 

19 that has happened to her in her life.  She got lucky.  

20 She met a guy who she can trust, who is kind and 

21 supportive of her and their child.  And that's a very 

22 important positive thing in life.

23 Q.  Indeed.  You know, I noticed that in the 

24 literature that you provided in connection with your 

25 opinion you referenced the CAN Narratives -- 
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 1 CANarratives.org.  

 2 A.  Yes.  It stands for the child abuse and 

 3 neglect narratives but Putnam, Putman and others.

 4 Q.  Okay.  Is that where you got these charts 

 5 (indicating) from?

 6 A.  No.  The CAN Narrative is a distillation of 

 7 things that are known about the impacts of adverse 

 8 childhood experiences and so it would include a lot of 

 9 those symptoms and findings.  

10 Q.  Okay.  I had an opportunity to visit that web 

11 site.  It talked about -- something about the Tripple P.  

12 Are you acquainted with that term, the Triple P?

13 A.  Sure, the Positive Parenting Program.

14 Q.  Yes.  And the Positive Parenting Program 

15 speaks to how important it is for parents to have a vital 

16 share in the upbringing and training of their children 

17 for their well-being.  

18 A.  Right.  Parents are really important and 

19 parents can make a big difference in how kids do.

20 Q.  Okay.  Thank you for that as it relates to 

21 Alexis.  

22 I want to talk to you just a little bit about 

23 Holly.  Are you acquainted with the medical or 

24 psychiatric diagnosis borderline personality disorder?

25 A.  Yes.

MARSHALL & MARSHALL REPORTING SERVICE
POLSON, MONTANA  (406) 883-5237



                                                       Page 129

 1 Q.  What is borderline personality disorder?

 2 A.  Well, it's a personality disorder that -- you 

 3 know, there are a number of different identified 

 4 personality disorders in the diagnostic system of the 

 5 American Psychiatric Society.  And a borderline 

 6 personality disorder is characterized by a number of 

 7 behavioral and emotional problems, including sort of the 

 8 tendency to see things as all good or all bad and rapid 

 9 shifts and mood instability and has also been found to 

10 occur very frequently among, particularly, sexually 

11 abused people.

12 Q.  It also occurs generally just in the general 

13 population as well?

14 A.  Yes, it can occur in the absence of known 

15 abuse.

16 Q.  And so many of these symptoms -- would someone 

17 who might have borderline personality syndrome have 

18 borderline personality disorder?  

19 A.  A number of those overlap.

20 Q.  In fact, all of them, right?  

21 A.  Well, I would have to go one by one and we 

22 would have to look at it.  But many, yes.

23 Q.  Okay.  So you could have all of those symptoms 

24 just by being born because of the imperfection in our 

25 bodies, things don't work right, we aren't wired right?  
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 1 A.  As I said, some of my colleagues and I have 

 2 talked about borderline personality disorder as kind of a 

 3 summary, not that everyone with borderline has been 

 4 severely traumatized but severe childhood trauma appears 

 5 to be a pathway that is associated with what is called 

 6 borderline personality disorder, which is kind of a 

 7 pejorative term.

 8 Q.  And in your current practice are you primarily 

 9 a researcher or you're primarily a clinician or you're 

10 forensic?  What is your area of expertise?

11 A.  Well, over the course of my career I've done 

12 many different things.

13 Q.  How about the last ten years?

14 A.  In the last ten years that includes the time 

15 that I was the medical director of the child abuse 

16 program at Primary Children's Medical Center overseeing 

17 the care provided by the physicians and the medical staff 

18 of that program for the children assessed, the children 

19 in treatment.  

20 I saw the children who -- once they were admitted 

21 to our treatment program, they were getting the 

22 best-evidence based care that was indicated.  If the 

23 therapist felt they needed to be seen for possible use of 

24 psychotropic medication, I would see them because I'm a 

25 child psychiatrist.  
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 1 So in that ten-year period, yes, I participated in 

 2 some research, treatment, clinical and administrative.  

 3 And since 2012, when I stepped down as the medical 

 4 director and the chief of our division of child 

 5 protection, I have focused on development of professional 

 6 societies, public and professional education, in speaking 

 7 and forensic consultation.

 8 Q.  I understand.  In this role as chief of this 

 9 group that handled child protection, are you acquainted 

10 with child abuse reporting laws?

11 A.  Yes.

12 Q.  Okay.  You're acquainted with Utah's child 

13 abuse reporting laws?

14 A.  Yes.

15 Q.  And does Utah have exception for clergy?

16 A.  It's always in debate to a degree.  

17 MR. MOLLOY:  Your Honor, object.

18 THE COURT:  Overruled.  

19 A.  The exception is for priest/penitent.  That 

20 somebody is coming in and confessing to a priest or a 

21 bishop that they have sexually abused a child.  It does 

22 not apply if anyone in the church hierarchy learned of 

23 the sexual abuse of a child in a different manner.

24 BY MR. TAYLOR:

25 Q.  I agree with you, Doctor, because I read it.  
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 1 I read it this morning.  

 2 A.  Did I get it right?  

 3 Q.  You did.  In fact, it uses the word 

 4 "confession."  It uses the word "confession."  Have you 

 5 had an opportunity to look at the State of Montana's 

 6 reporting law?  

 7 MR. MOLLOY:  Objection, your Honor, this is 

 8 a legal question.  

 9 THE COURT:  Well, I don't know what the 

10 question is going to be and so I'll overrule to that 

11 extent.  He just asked him if he's read it or is familiar 

12 with it.  

13 A.  I haven't read it but I did something that is 

14 better.

15 BY MR. TAYLOR:  

16 Q.  Okay.  

17 A.  I asked a senior administrator with Montana 

18 Child Protective Services about it.

19 Q.  So you haven't seen it?

20 A.  I have not read it myself.

21 Q.  And if Montana's law doesn't have the word 

22 "confession" but has the word "communication," it could 

23 convey a different meaning, couldn't it?  I mean they're 

24 not the same word.  

25 MR. MOLLOY:  Objection, your Honor.

MARSHALL & MARSHALL REPORTING SERVICE
POLSON, MONTANA  (406) 883-5237



                                                       Page 133

 1 THE COURT:  Sustained.  

 2 BY MR. TAYLOR:  

 3 Q.  And would you think it out of course for 

 4 someone to contact or seek legal guidance in 

 5 understanding a reporting statute?

 6 A.  No.

 7 Q.  Because you would agree with me they can be 

 8 complicated to understand?

 9 A.  They vary from state to state so that adds to 

10 the complexity.  But even within a state --

11 Q.  It can be challenging.  

12 A.  When in doubt, seek advice.

13 Q.  So if in this case -- if Elders sought legal 

14 direction, you wouldn't think that was out of hand that 

15 they were trying to harm a victim because they wanted to 

16 understand their obligation?

17 A.  No.  I think if anybody seeks to learn more, 

18 that's a good thing.  

19 MR. TAYLOR:  No further questions.

20 THE COURT:  Any redirect?  

21 MR. MOLLOY:  No redirect, your Honor.  May 

22 the witness be excused?  

23 THE COURT:  Any objection to this witness 

24 being excused from subpoena?  

25 MS. DeSOTO:  No, your Honor.
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 1 DIRECT EXAMINATION

 2 BY MR. LEONOUDAKIS:  

 3 Q.  Good afternoon.  

 4 A.  Hello.

 5 Q.  Ivy, would you please introduce yourself to 

 6 the jury.  

 7 A.  Yes.  I am Ivy McGowan-Castleberry.

 8 Q.  And, Ivy, where were you born?

 9 A.  I was born in Plains.

10 Q.  Raised there?

11 A.  Correct, yes.

12 Q.  And you're the Ivy we've shown on this family 

13 tree board right here (indicating)?  

14 A.  That is correct.  Joni is my mother and Peter 

15 is my father, Holly is my sister and Peter is my brother 

16 and Alexis is my daughter.

17 Q.  And, Ivy, were you also raised a Jehovah's 

18 Witness?

19 A.  Yes, I was, fourth generation actually.

20 Q.  And earlier this morning, Ivy, your sister 

21 Holly testified about reporting that she was sexually 

22 abused by Max Reyes in 1998.  Were you aware of that?

23 A.  What I was aware of was a coworker at the time 

24 had mentioned to me that she was concerned about Holly.  

25 She had observed in her home -- Max and Holly were there 
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 1 together and Max had stuck his hands up inside of Holly's 

 2 shirt in front of this coworker so she said she was 

 3 concerned and asked if I would talk to Holly about that.

 4 Q.  And did you talk to Holly?

 5 A.  Yes, I did.

 6 Q.  What did you say to Holly?

 7 A.  I asked her if that, in fact, is what 

 8 happened.

 9 Q.  What did she say?

10 A.  She say it did.

11 Q.  What did you do next?

12 A.  So I asked her if she would like to talk to 

13 anybody about that, to get some help for that situation.  

14 And she indicated that she would like to.  The person 

15 that she said she would feel the most comfortable 

16 visiting with was Don Herberger.  

17 Q.  Okay.  Do you know why she would have been 

18 comfortable talking with Don?  

19 A.  The Herbergers were close family friends of my 

20 family.

21 Q.  And so do you know if Holly did go to Don's 

22 house?

23 A.  Yes.

24 Q.  How do you know that?

25 A.  Because I actually called Don and scheduled a 
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 1 time to meet with him.

 2 Q.  Okay.  Did you go with her to Don's house?

 3 A.  Yes, I did.

 4 Q.  And can you tell us about what happened at 

 5 Don's house?

 6 A.  What I remember from the meeting at Don's 

 7 house was I explained to Don the situation that the 

 8 coworker had shared with me and that Holly had indicated 

 9 that this had happened and that she would really like 

10 some help with this matter.

11 Q.  Okay.  And did you participate at all anymore 

12 than that?  

13 A.  Beyond that, no.

14 Q.  And what happened after that meeting, do you 

15 remember?

16 A.  At the conclusion of that we went back -- I 

17 don't remember exactly how all of it worked.  I was 

18 staying with my grandmother at the time and so I went 

19 back to my grandmother's house.

20 Q.  Okay.  After you visited with Don, anything 

21 else happen with respect to this 1998 report that you're 

22 aware of?

23 A.  What I recall was that one of the following 

24 meetings -- and I don't remember how much longer after 

25 that it was but Holly did meet with the Elders.
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 1 Q.  How do you know that?

 2 A.  I saw her go into the back study room with -- 

 3 the two Elders that I remember were Ken Riech and Glenn 

 4 Wilson.

 5 Q.  Okay.  So you saw them take Holly back to 

 6 somewhere?

 7 A.  Correct.

 8 Q.  Okay.  Do you know where they took her?

 9 A.  It was a study room that was -- it was 

10 actually towards the front of the Kingdom Hall, front 

11 entrance.

12 Q.  Do you know -- did you follow up with Holly?  

13 Do you know what happened at that meeting?

14 A.  I asked her how everything went.  It was 

15 probably a couple of weeks later.  She was very hesitant 

16 to even talk about any of that with me.  She said that 

17 basically "they just blamed you for trying to cause 

18 problems."

19 Q.  They blamed you?

20 A.  Correct.

21 Q.  Now, Ivy, you also heard this morning Lexi 

22 testify to being sexually abused by Max Reyes?

23 A.  Yes.

24 Q.  When did you first become aware that your 

25 daughter had been sexually abused by Max Reyes?
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 1 A.  In 2015.

 2 Q.  And how did you learn that?  How did you find 

 3 that out?

 4 A.  Lexi really had been struggling with some 

 5 anxiety and depression and I convinced her to go to a 

 6 specialist in Seattle to see if we could figure out how 

 7 we address this.

 8 Q.  And when was this?

 9 A.  Summer of 2015.

10 Q.  Okay.  And did Lexi go see the therapist?

11 A.  Yes.

12 Q.  How did you find out that she had been 

13 sexually abused?

14 A.  I had to file some insurance paperwork and 

15 they had sent her home with a report.  So in trying to 

16 file the insurance paperwork I took the first page, 

17 hoping I could find the information in the very first 

18 paragraph, and it said of Lexi having been molested by 

19 her step-grandfather.

20 Q.  This is 2015?  

21 A.  Yes.

22 Q.  And this is the first time you were ever made 

23 aware that Lexi had been sexually abused by Max Reyes?

24 A.  Correct.

25 Q.  And what did you do after you discovered that?  
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 1 A.  I asked her if that was, in fact, true and she 

 2 said it was.

 3 Q.  What did you do next?

 4 A.  At some point -- I don't remember exactly when 

 5 but I had indicated that I believed that it was possible 

 6 the same had happened to Holly and she might want to 

 7 visit with her to see if that, in fact, had happened.

 8 Q.  Okay.  Did you call your mother or Max or 

 9 anybody?

10 A.  I did.  I did.  Before we even talked to Holly 

11 I did call my mom actually immediately and I told her 

12 exactly -- you know, "went to Seattle, this is how this 

13 happened, this is what I found out.  I expect you to 

14 leave him immediately."  And she said, "No, it's not 

15 true.  I don't know what Lexi's talking about.  I don't 

16 know why she would make those kind of accusations but 

17 it's absolutely not true."  And at that point I said, 

18 "Well, you have a choice.  You either leave him or you 

19 will no longer be a part of my family."

20 Q.  Is Joni still married to Max as far as you're 

21 aware?

22 A.  As far as I'm aware.

23 Q.  Now, Lexi testified that during this 2002 to 

24 2007 time period she started in 2002 staying with her 

25 grandparents in Plains and attending the Thompson Falls 
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 1 Congregation on a weekly basis on the weekends.  Did you 

 2 hear that?

 3 A.  Yes.

 4 Q.  Were you aware of that?

 5 A.  Yes.

 6 Q.  Can you tell us a little bit about why that 

 7 arrangement?  

 8 A.  Absolutely.  In 2002 I had moved back to 

 9 Montana.  We were living in Polson.  I was a single mom 

10 at the time.  I was working about three jobs and on the 

11 weekends I worked two different jobs back to back so I 

12 really needed the help from my mom with caring for my 

13 kids on the weekends while I was working those long 

14 shifts.

15 Q.  And how many kids do you have?

16 A.  Four.

17 Q.  And during this time that Lexi was staying 

18 with Joni and Max, did she ever tell you that she was 

19 being sexually abused?

20 A.  No.

21 Q.  Did you ever ask her if she was being abused?

22 A.  Not prior to 2004.

23 Q.  Okay.  

24 A.  Or actually probably more likely 2005.

25 Q.  Okay.  Did you ask her after that?
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 1 A.  I did.

 2 Q.  Okay.  When did you ask her?

 3 A.  Well -- and I wouldn't necessarily ask that 

 4 specifically because I didn't -- I was afraid that if 

 5 there wasn't anything happening, I didn't want to be 

 6 planting seeds that weren't existing.  So what I would 

 7 ask my kids every time we picked them up is, "How did 

 8 everything go?  Is there anything I should know about?"  

 9 You know, one of the things that I'm incredibly blessed 

10 with is that I have a super close relationship with all 

11 of my kids and so, you know, it felt like we had pretty 

12 open communication.

13 Q.  Okay.  In 2004 we see on this timeline this is 

14 where Max Reyes was dis-fellowshipped from the Thompson 

15 Falls Congregation.  Did you know about that at the time?

16 A.  Not at the time -- well, I learned -- I don't 

17 remember exactly when I learned but I certainly -- I 

18 wasn't there when the announcement was made and I don't 

19 know how long after before I was informed.

20 Q.  But you were informed that he was 

21 dis-fellowshipped?

22 A.  Yes.

23 Q.  Were you informed the reasons?

24 A.  Absolutely not.

25 Q.  Did you ever find out why he was 
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 1 dis-fellowshipped?

 2 A.  Yesterday.  

 3 Q.  Okay.  

 4 MR. LEONOUDAKIS:  Pass the witness, your 

 5 Honor.

 6 THE COURT:  Mr. Taylor?  

 7 MR. TAYLOR:  Your Honor, we would like to 

 8 reserve until our case in chief.

 9 THE COURT:  You may.  Have you subpoenaed 

10 this witness?  

11 MR. TAYLOR:  She's a party.  

12 THE COURT:  Oh, she's a party.  Thank you.  

13 You may step down.  You're subject to recall in the 

14 defense's case in chief.  

15 THE WITNESS:  Okay.  

16 THE COURT:  Mr. Smith has risen 

17 dramatically.  

18 MR. SMITH:  Your Honor, I was just going to 

19 let you know that the plaintiffs at this point will rest 

20 their case in chief simply reserving rebuttal.

21 THE COURT:  All right, plaintiffs rest.  Is 

22 the defense ready?  

23 MR. TAYLOR:  Your Honor, we'd like to make a 

24 motion for a directed verdict.  

25 THE COURT:  All right.  Well, let's excuse 
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 1 THE COURT:  All right.  The defense may call 

 2 its first witness.  

 3 MS. DeSOTO:  Your Honor, we call Iris 

 4 Whitney.  

 5 THE COURT:  Ms. Whitney, if you would come 

 6 forward and raise your right hand, the clerk will swear 

 7 you in.  

 8 Whereupon,

 9 IRIS WHITNEY,

10 having been first duly sworn to state the truth, the 

11 whole truth, and nothing but the truth, testified upon 

12 her oath as follows:  

13 THE COURT:  Please take the witness stand 

14 here (indicating).  

15 THE WITNESS:  (Complied.)  

16 DIRECT EXAMINATION

17 BY MS. DeSOTO:  

18 Q.  Are you okay?

19 A.  (Witness nodded.)

20 Q.  Iris, please introduce yourself to the jury.  

21 A.  I'm Iris Whitney.  I'm the niece of Holly 

22 McGowan and Ivy McGowan.

23 Q.  And you are the niece or their aunt?

24 A.  Their aunt, I'm sorry.

25 Q.  Are you nervous?
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 1 A.  Yes.

 2 Q.  Let's just start with basic questions first 

 3 and we'll get that out, how about that?  Where do you 

 4 live, Iris?

 5 A.  Plains, Montana.

 6 Q.  And how long have you lived in Plains?

 7 A.  Twenty-seven years.

 8 Q.  Okay.  Where did you move from?

 9 A.  Thompson Falls.

10 Q.  Okay.  So is it fair to say you've always 

11 lived in the Sanders County area?

12 A.  Yeah, most of the time.

13 Q.  Iris, are you a Jehovah Witness?

14 A.  Yes, I am.

15 Q.  How long have you been a Jehovah's Witness?

16 A.  I was baptized in 1971.

17 Q.  And you mentioned that you are the aunt of 

18 Holly McGowan?

19 A.  Yes.

20 THE COURT:  If I could just interrupt you 

21 for one minute.  Can you folks hear Ms. Whitney or would 

22 it be better if she moved that microphone a little 

23 closer.  When you get my age and you have mature ears and 

24 there is this fan above you, it makes it difficult for 

25 me.  So if you could -- that's good.  This will be 
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 1 helpful.  Thank you, Counsel.  

 2 MS. DeSOTO:  You bet.  

 3 BY MS. DeSOTO:  

 4 Q.  So you are Holly's aunt?

 5 A.  Yes.

 6 Q.  And are you also Ivy McGowan-Castleberry's 

 7 aunt?

 8 A.  Yes.

 9 Q.  And Peter McGowan's aunt?

10 A.  Yes.

11 Q.  Okay.  In 1998 how often did you see Holly 

12 McGowan?

13 A.  Probably at least a couple times a week.

14 Q.  And was that in relation to church activities 

15 or family activities?

16 A.  To the Kingdom Hall of Jehovah's Witnesses to 

17 our meetings, yes.

18 Q.  And how often did you see Ivy in 1998?

19 A.  Usually two or three times a week, about the 

20 same amount of time.

21 Q.  Did Ivy live in Thompson Falls or Plains?

22 A.  She lived in Plains.

23 Q.  Okay.  In the summer of '98?

24 A.  Yes -- well, no, she was in Nebraska but I 

25 think she came to visit that summer.
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 1 Q.  And where did she stay when she visited?

 2 A.  With my mother and I.

 3 Q.  How old was your mom in the summer of '98?

 4 A.  She was 68.

 5 Q.  And how would you describe her health?

 6 A.  In very poor health.

 7 Q.  Was she able to get around very well?

 8 A.  She could but she was what they call brittle 

 9 diabetic and she also had liver failure.

10 Q.  So quite ill?

11 A.  Yes.

12 Q.  So in the summer of '98 there is an allegation 

13 that you were involved in driving Ivy and Holly and Peter 

14 over to Don Herberger's house to discuss some ongoing 

15 abuse and I just want to ask you some questions about 

16 that, okay.  Do you recall in the summer of '98 at 

17 anytime driving those folks over to Don Herberger's 

18 house?

19 A.  No, I do not.

20 Q.  Where did you live in relation to Don 

21 Herberger?

22 A.  Don Herberger lived approximately a mile and a 

23 half out of Plains past where the fairgrounds is across 

24 the river.  

25 Q.  That's where Don lived?
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 1 A.  Yes.

 2 Q.  And where did you live?

 3 A.  On Fourth Street.

 4 Q.  So about how far is that from each other?

 5 A.  About a mile and a half, maybe two miles at 

 6 the most.

 7 Q.  In the summer of 1998 was Holly still living 

 8 at home with her mom Joni and her stepfather Max?

 9 A.  Yes.

10 Q.  And was Peter still living at home with his 

11 mom Joni and his stepfather Max?

12 A.  Yes.

13 Q.  Where did they live in relation to Don 

14 Herberger?

15 A.  They lived on Don Herberger's property 

16 probably about 450, maybe 500 feet from his house.

17 Q.  So would it have made sense for you to come 

18 pick them up at their house and drive 400 feet to Don's?

19 A.  No.

20 Q.  Do you recall in the summer of 1998 being told 

21 by anyone that there was any abuse, physical or sexual, 

22 involving Max Reyes and Holly McGowan?

23 A.  No.

24 Q.  When is the first you learned of these 

25 allegations?
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 1 A.  Last spring -- this last spring when I met 

 2 with the attorneys.

 3 Q.  Okay.  And those are -- Joel?

 4 A.  Yes.

 5 Q.  Okay.  

 6 A.  Uh-huh.

 7 Q.  And he told you for the first time?

 8 A.  Yes.

 9 Q.  You are aware that Max was dis-fellowshipped 

10 in 1995 -- oh, I'm sorry, 2005?

11 MR. TAYLOR:  2004.  

12 A.  Yes.  

13 BY MS. DeSOTO:

14 Q.  2004.  I'm off completely.  You were aware 

15 that he was dis-fellowshipped in 2004?

16 A.  Yes.

17 Q.  Okay.  And were you at the congregation that 

18 day when it was announced?

19 A.  Yes.

20 Q.  And was anyone in the congregation told the 

21 reason for his dis-fellowship?

22 A.  I don't know.  I wasn't.  I don't know if 

23 someone else had been.

24 Q.  Generally in the practice of Jehovah's 

25 Witnesses are issues relating to membership, things that 
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 1 come out of Elders' judicial committee, are those 

 2 considered confidential?

 3 A.  Yes.

 4 Q.  Okay.  And you understand that as a practicing 

 5 Jehovah's Witness?

 6 A.  Yes.

 7 Q.  Iris, what do you do for a living?

 8 A.  I am retired at this time but I worked with -- 

 9 I did home health and I worked with the developmentally 

10 disabled for over 25 years.

11 Q.  Who did you work for?

12 A.  Little Bitterroot Services.

13 Q.  And what is Little Bitterroot?

14 A.  In Plains.  It's a sheltered workshop and 

15 group home for people that are mentally challenged.

16 Q.  Okay.  So working with developmentally or 

17 mentally disabled adults?

18 A.  Yes.

19 Q.  And as such are you a mandated reporter under 

20 the laws of Montana?

21 A.  Yes.

22 Q.  Okay.  And if you had learned in 1998 of any 

23 child abuse suffered by Holly McGowan or Peter McGowan, 

24 would you have been a mandated reporter?

25 A.  Yes.
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 1 Q.  And would you have, in fact, reported it?

 2 A.  Yes.  

 3 MS. DeSOTO:  That's all I have, your Honor.

 4 THE COURT:  Any cross-examination?  

 5 MR. SMITH:  Yes, your Honor.  

 6 CROSS-EXAMINATION

 7 BY MR. SMITH:  

 8 Q.  I want to make sure I understand the family 

 9 structure.  Is Joni Reyes your sister?

10 A.  Yes.

11 Q.  All right.  Joni Reyes -- we've been talking 

12 about a guy named Max Reyes.  You know who that is?

13 A.  It's my sister's husband.

14 Q.  When you met with these lawyers, did they show 

15 you the documents that showed that he is a known 

16 pedophile?

17 A.  No.

18 Q.  Do you now know that he's a known pedophile?

19 A.  Yes.

20 Q.  Did the lawyers tell you that he admitted to 

21 the church that he molested kids?  

22 (Whereupon, no response was given.)

23 Q.  When they met with you last spring, did they 

24 tell you "the Elders in our church and the corporations 

25 that run this organization" -- they knew Max Reyes was a 
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 1 child molester in 2004?

 2 A.  No.  They told me the reason he was 

 3 dis-fellowshipped, which was for child molesting.

 4 Q.  Okay.  So they did tell you that he had 

 5 molested kids?

 6 A.  Yes.

 7 Q.  They just didn't tell you that they knew that 

 8 in 2004?

 9 A.  That's right.

10 Q.  All right.  So here's a big question I have 

11 for you right now.  Do you know where Max and Joni are?

12 A.  In Mexico.

13 Q.  And did they move to Mexico after this lawsuit 

14 got filed?

15 A.  I'm not sure when it was filed.

16 Q.  Well, when did they move to Mexico?

17 A.  It was a little over a year ago.

18 Q.  Have you seen them around Thompson Falls or 

19 Plains since then?

20 A.  My sister came to visit in June.

21 Q.  Are they around here now?

22 A.  No.

23 Q.  In 1998 would there ever be occasions when you 

24 would drive to Don Herberger's house?

25 A.  Occasionally, yes.
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 1 Q.  Okay.  So sometimes you would drive to Don 

 2 Herberger's house.  Sometimes you would take Ivy with 

 3 you, right?

 4 A.  She had her own vehicle at that time.

 5 Q.  So you never took Ivy with you?

 6 A.  No.

 7 Q.  Would you sometimes take Holly with you?

 8 A.  If she was in town to take her home to her 

 9 house, which was about 450 feet from Don Herberger's 

10 house.

11 Q.  So would you sometimes drive Holly to or from 

12 Don Herberger's house?

13 A.  No.

14 Q.  Never?

15 A.  No.

16 Q.  Never?

17 A.  Not purposely from her house to Don 

18 Herberger's, no.

19 Q.  Okay.  

20 A.  She might have gotten off at Don's 

21 occasionally when I took her home or walked over there 

22 but I would have no reason to take her there.

23 Q.  So you may have dropped her off there, is that 

24 what you're saying, but you didn't purposely take her 

25 there?
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 1 A.  I did not purposely take her there.

 2 Q.  What about Peter?

 3 A.  No.

 4 Q.  In 2004 you were a member of the Thompson 

 5 Falls church?

 6 A.  Of Jehovah's Witnesses, yes.

 7 Q.  And were you -- you know that -- you learned 

 8 that Max was dis-fellowshipped?

 9 A.  Yes.

10 Q.  He was dis-fellowshipped by the Elders that 

11 are in the church; is that right?

12 A.  That are in our congregation, yes.

13 Q.  So it's Elders that made the decision to 

14 dis-fellowship?

15 A.  As far as I know.

16 Q.  And he was dis-fellowshipped because he 

17 sexually abused children?

18 A.  I wasn't told the reason why.  I did not know 

19 the reason why.

20 Q.  Nobody in the church was told?  

21 MR. TAYLOR:  Objection, your Honor, I think 

22 she testified to that.  

23 MR. SMITH:  I'm sorry, I'll ask it again.

24 BY MR. SMITH:

25 Q.  Were you at church when the congregation was 
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 1 told he was dis-fellowshipped?

 2 A.  Yes.

 3 Q.  And when the congregation was told, did 

 4 anybody announce why he was dis-fellowshipped?

 5 A.  No.  

 6 MR. SMITH:  I pass the witness, your Honor.

 7 THE COURT:  Any redirect?  

 8 REDIRECT EXAMINATION

 9 BY MS. DeSOTO:  

10 Q.  Just to be clear, in 1998 you had no knowledge 

11 whatsoever of any abuse alleged by Holly McGowan against 

12 Max Reyes, is that correct?

13 A.  Correct.  

14 MS. DeSOTO:  That's all I have, your Honor.  

15 RECROSS EXAMINATION

16 BY MR. SMITH:  

17 Q.  Do you still attend the Thompson Falls church?

18 A.  Yes, I do.

19 Q.  Are you still close with the people like the 

20 Herbergers?

21 A.  Yes, I am.

22 Q.  Have you had a chance to talk to anyone about 

23 what is taking place during this trial?

24 A.  No, I have not.  

25 MR. SMITH:  Thank you.  I'll pass the 
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 1 approach just briefly.

 2 THE COURT:  All right.  

 3 (Whereupon, a discussion was then had off the 

 4 record.)

 5 THE COURT:  All right.  You may inquire.  

 6 DIRECT EXAMINATION

 7 BY MR. TAYLOR:  

 8 Q.  Peter, please state your name for the record.  

 9 A.  Peter Edwin McGowan.

10 Q.  Can you please explain how you're related to 

11 the plaintiff Holly McGowan?

12 A.  It's my sister.

13 Q.  And how about the plaintiff Lexi Nunez?

14 A.  That's my niece.

15 Q.  How about third-party defendant Ivy McGowan?

16 A.  That's my sister as well.

17 Q.  Where do you presently reside?

18 A.  In Polson, Montana.

19 Q.  Are you presently a member of a congregation 

20 of Jehovah's Witnesses?

21 A.  I am.

22 Q.  How were you introduced into the faith?

23 A.  I was raised into it.

24 Q.  Are you an Elder?

25 A.  No.
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 1 Q.  In 1998 who did you live with?

 2 A.  I lived with my mom and Max.

 3 Q.  Okay.  Anyone else in the home?

 4 A.  And my sister.

 5 Q.  Which sister?

 6 A.  Holly.

 7 Q.  Holly, okay.  And in 1998 did you ever visit 

 8 Don Herberger's house with Ivy and Holly to talk about 

 9 Max abusing you?

10 A.  No.

11 Q.  Had you disclosed -- let me ask you this 

12 question:  Did your stepfather ever abuse you?

13 A.  Yes.

14 Q.  Okay.  When was the first time you disclosed 

15 to anyone else that you had been abused by your 

16 stepfather?

17 A.  It was in a phone conversation I had with my 

18 sister in '04.

19 Q.  Okay.  And so if Holly offers testimony that 

20 you, her and Ivy went over to Don's house, that testimony 

21 would be incorrect?

22 A.  Yes.

23 Q.  In 1998?

24 A.  In '98 I don't think we ever -- nobody ever 

25 knew about the allegations.
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 1 Q.  When was the first time you became aware that 

 2 Holly had been sexually abused by Max?

 3 A.  The first time I was aware was when she told 

 4 me on the phone.  I had a phone conversation with her in 

 5 2004 when everything kind of came out in the open.

 6 Q.  Okay.  And what precipitated that conversation 

 7 with you and your sister Holly?

 8 A.  Well, there was kind of a dispute between my 

 9 mom and Max and so I being -- living in the home still, 

10 it was kind of frustrating to me so I called Holly.  And 

11 I was explaining to her the details of that and during 

12 that conversation she told me that Max had no room to say 

13 anything to my mom because he had molested her when they 

14 were little.  And at that time I told her that -- I had 

15 told her that he did the same to me.

16 Q.  And after that conversation did the two of you 

17 decide to go to the Elders?

18 A.  We did.

19 Q.  Which Elder did you talk to?

20 A.  I personally went and talked with Don 

21 Herberger.

22 Q.  And why did you go to Don?

23 A.  Don was a really good friend.  You know, I was 

24 really close with him.  I was really close with his son 

25 and I knew I could trust him.

MARSHALL & MARSHALL REPORTING SERVICE
POLSON, MONTANA  (406) 883-5237



                                                       Page 166

 1 Q.  Did you expect that Don would tell the other 

 2 Elders in the congregation?

 3 A.  I had expected that there would probably be a 

 4 judicial committee formed and I knew that that would 

 5 involve at least another Elder.

 6 Q.  And would that involve confronting the person 

 7 who was accused of wrongdoing?

 8 A.  Yeah, I would expect that.

 9 Q.  Okay.  And based on your experience in the 

10 faith of Jehovah's Witnesses, did you consider that 

11 process of you coming forward and the Elders confronting 

12 Max to be confidential?

13 A.  Yes.

14 Q.  At the time you came forward to the Elders in 

15 2004, how old were you?

16 A.  In 2004 I would have been -- I was almost 18.  

17 I think I was still 17 at the time but I was almost 18.

18 Q.  In fact, in April of 2004 is when Max was 

19 dis-fellowshipped from the faith of Jehovah's Witnesses.  

20 And when did you turn 18?

21 A.  I turned 18 on April 19th.

22 Q.  Of that same month and year?

23 A.  Yeah, so that same year.

24 Q.  So at the time you came forward and told the 

25 Elders and Max was dis-fellowshipped, where was Holly 
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 1 living at the time?

 2 A.  I believe she was in Nebraska.

 3 Q.  When you went to Don Herberger, did you go to 

 4 Don Herberger and tell him, "Hey, Max is abusing me and I 

 5 need help"?

 6 A.  No, it wasn't like that.  I more just wanted 

 7 to have a conversation with him to disclose what had been 

 8 going on and get his input.  I wanted some of his kind of 

 9 help to understand, you know, maybe what I should do.

10 Q.  Did you ever consider calling the police in 

11 2004?

12 A.  No.

13 Q.  Were you concerned about your safety in 2004?

14 A.  No.

15 Q.  After you came forward with this disclosure, 

16 did you move out of the home?

17 A.  I did.

18 Q.  Okay.  And where did you move to?

19 A.  I moved in with a friend Steve Pieper.

20 Q.  How long did you stay with Steve Pieper?

21 A.  It was probably a couple of months maybe.

22 Q.  After living with Steve Pieper in 2004, where 

23 did you go next?

24 A.  I had residency in -- with some friends in 

25 Ronan for a temporary amount of time before I got my own 
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 1 place in Polson.

 2 Q.  Okay.  Did there ever come a point in time 

 3 when you moved in with your sister Ivy?

 4 A.  No -- oh, yeah.  I was staying in their 

 5 apartment for a little while.  And after I had left -- 

 6 after I left my residence in Cherry Hill Apartments, I 

 7 stayed with her for a short period of time.

 8 Q.  Was that in 2004?

 9 A.  No, no.  

10 Q.  And what year?  Was it 2005?

11 A.  That would have been more like 2006.

12 Q.  And did you ever have a conversation with your 

13 sister Ivy about what had happened to you at the hands of 

14 Max?

15 A.  I never had -- never spoke specifics with her.  

16 I think between what -- she kind of knew about it, I 

17 think, between her and Holly talking, and we never really 

18 spoke about the specifics of what had happened.

19 Q.  You didn't give her any details?

20 A.  No.

21 Q.  Did she know that Max had abused you?

22 A.  I believe she did.

23 Q.  What's the basis for your belief?

24 A.  I believe that because she had alluded to it, 

25 you know, that -- about how she felt about Max and the 
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 1 things that -- you know, that Holly had told her that we 

 2 had that conversation on the phone previously.

 3 Q.  After 2004 when was the next time that you and 

 4 your sister Holly talked about Max?

 5 A.  The next time?  

 6 Q.  Did she ever call you to ask you about joining 

 7 a lawsuit?

 8 A.  She did.  It was -- she called me shortly 

 9 before or after I was married.  I can't remember.  I 

10 think I was courting my wife at the time.

11 Q.  What year were you married?

12 A.  We were married in '07 -- in August of '07.

13 Q.  So within six or twelve months of '07 you and 

14 your sister Holly had a conversation about filing a 

15 lawsuit against Max?

16 A.  Yes.  She called me and she wanted to 

17 participate in a lawsuit that her and my father were 

18 trying to put forward against Max.  And I didn't really 

19 feel comfortable.  I just wanted -- I told her I wanted 

20 to leave everything in the past and move on with my life.

21 Q.  Did your dad report to the authorities at that 

22 time?

23 A.  I believe so, yes, because he called me, too, 

24 and he said that he had talked with some officer.

25 Q.  Okay.  And we'll just wait for the train.  
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 1 (Whereupon, a pause was taken in the proceeding.)

 2 Q.  And why didn't you want to join the lawsuit?

 3 A.  I didn't -- I didn't want to drudge up the 

 4 past.  I wanted to move on.  I was courting my wife.  I 

 5 was -- you know, kind of started a new chapter in my life 

 6 and I didn't want to have to rehash, you know, the things 

 7 that had gone on in the past.

 8 Q.  And in 2004, when you came to the Elders, how 

 9 long prior to that had the abuse at the hands of Max 

10 stopped?

11 A.  I'd say three, maybe four years.

12 Q.  Okay.  

13 MR. TAYLOR:  No further questions, your 

14 Honor.

15 THE COURT:  You may inquire.  

16 CROSS-EXAMINATION

17 BY MR. SMITH:  

18 Q.  Thank you for being here today.  Am I right 

19 that you were sexually abused by Max Reyes?

20 A.  Yes.

21 Q.  I'm not going to get into the details.  Is 

22 that difficult for you to talk about exactly what 

23 happened?

24 A.  A little bit, yes.  

25 Q.  Somewhat embarrassing?
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 1 A.  Yes.

 2 Q.  I think you have told us you were somewhat 

 3 ashamed; is that right?

 4 A.  Yes.

 5 Q.  You know that Holly was also sexually abused, 

 6 right?

 7 A.  Yes, from what she's told me.

 8 Q.  I want to show you this board (indicating) and 

 9 I want to ask you about some things that happened in 

10 2004.  In 2004 were you the first person in 2004 that 

11 notified Elders at Thompson Falls Congregation?

12 A.  As far as I know.  I don't -- as far as I 

13 know.

14 Q.  When you notified someone, was the person that 

15 you notified an Elder within Thompson Falls Congregation?

16 A.  Yes.

17 Q.  Now you said something to Mr. Taylor.  You've 

18 had a chance to talk with Mr. Taylor before today, right?  

19 A.  Yes.

20 Q.  You've had a chance to talk to him about what 

21 your testimony will be, right?

22 A.  Yes.

23 Q.  And you said, in response to his question, 

24 that you just went to have a conversation with Don 

25 Herberger, right?
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 1 A.  Uh-huh.

 2 Q.  Is that a "yes"?

 3 A.  Yes.

 4 Q.  Isn't it true that you went to Don Herberger 

 5 because you wanted to get the truth out about Max Reyes?

 6 A.  Yes.

 7 Q.  Okay.  So it wasn't just a conversation, you 

 8 wanted the truth to be out that he was a pedophile, 

 9 right?

10 A.  Correct.

11 Q.  And you also wanted to make sure that other 

12 members of the community were aware of what he had done, 

13 right?

14 A.  I wanted people to know that he had committed 

15 a wrong.

16 Q.  And the people you wanted to know was you 

17 wanted members of the community to know that, right?

18 A.  I wanted the Elders to know that specifically 

19 so they could keep an eye on him.  

20 Q.  Didn't you also report it because you didn't 

21 want other people to get abused by Max?

22 A.  Yes.

23 Q.  I want to -- I'm going to refer to Page 19 of 

24 some prior testimony you gave.  There are two pages.  I'm 

25 going to show you where we're going to start down here 
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 1 (indicating) at the bottom.  

 2 A.  Okay.

 3 Q.  I want you to follow along.  Do you see where 

 4 you were asked under oath, "What was the reason for 

 5 reporting it?"  And you see where your answer said, "To 

 6 get the truth out"?

 7 A.  Yes.

 8 Q.  Do you see the question that says, "Okay.  

 9 What do you mean 'get the truth out'?"  You see your 

10 answer was, "So that other people are aware of his 

11 actions"?

12 A.  Correct.

13 Q.  And then the follow-up question is, "Other 

14 members of your community?"  And you see your answer was, 

15 "Yes," right?

16 A.  Yeah.

17 Q.  Thank you, sir.  After you notified the 

18 Elders, did they keep your information confidential?

19 A.  I believe so.

20 Q.  Well, let's walk through that.  Did the Elders 

21 tell Holly that you had made a report?

22 A.  Not that I know of.

23 Q.  Did they call Holly and ask her about this?

24 A.  I'm sure they had.

25 Q.  And Holly wrote a letter.  Do you know that 
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 1 happened?

 2 A.  Yeah, I heard that she had written a letter.

 3 Q.  Right.  If the Elders told Holly what you had 

 4 said, do you think they kept your information 

 5 confidential?

 6 A.  I'm sure they had not disclosed all the 

 7 details but they probably have alleged to Holly that 

 8 there was misconduct.

 9 Q.  I want to make sure I understand that.  Are 

10 you saying you don't know what they told Holly or you're 

11 saying they told her limited details?

12 A.  I don't know what they told Holly.

13 Q.  Okay.  So the jury knows, you don't know what 

14 the Elders told Holly?

15 A.  Not specifically, no.

16 Q.  You now know that the Elders took what you 

17 told them and they went to Max?

18 A.  Yeah.

19 Q.  Now, do you think that means that the Elders 

20 kept your information confidential?

21 A.  Yeah.

22 Q.  You do even though they told Max?

23 A.  Yeah, I would expect them to do that.  I 

24 wanted them to confront him.

25 Q.  Okay.  So when you told the Elders, you wanted 
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 1 them to take your information and go confront Max?

 2 A.  Yeah.  I didn't think -- I knew Max wasn't 

 3 going to start telling people what he had done, you know, 

 4 that would have stayed between us.

 5 Q.  That's very important.  And I want to ask that 

 6 in a different way.  When you talked to the Elders right 

 7 here (indicating), you wanted them to take your 

 8 information and go confront Max, right?

 9 A.  Sure.

10 Q.  Thank you, sir.  When you met with the Elders 

11 to talk about what happened to you, did you meet with 

12 them at the Kingdom Hall?

13 A.  I did on one occasion, I believe.

14 Q.  Is that when you met with the judicial 

15 committee?

16 A.  Yes.

17 Q.  You mentioned -- and I'm going to refer to the 

18 family chart over here (indicating).  We're going to talk 

19 about somebody named Joni.  Is Joni your mother?

20 A.  Yes.

21 Q.  Are you still close with your mother?

22 A.  Not as close as I have been in the past.

23 Q.  Is it fair to say that when you reported the 

24 abuse in 2004 that your mother Joni didn't believe you 

25 about the abuse?
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 1 A.  Yeah.  I think she had a hard time believing 

 2 what I was telling her.

 3 Q.  So your mother wasn't somebody you could turn 

 4 to for help in that situation; is that correct?

 5 A.  I didn't look to her for help, no.

 6 Q.  Did you let the Elders know that your mom 

 7 didn't believe you?

 8 A.  No.

 9 Q.  You didn't?

10 A.  No.

11 Q.  You didn't discuss Joni with any of the 

12 Elders?

13 A.  No.  The only part of Joni I discussed was 

14 when I was explaining to Don why the whole thing came 

15 about with the argument between Max and my mom.  That was 

16 the only time I discussed my mom.

17 Q.  And what was it you told him, that there was a 

18 dispute that came up?

19 A.  Yes.

20 Q.  All right.  Is it fair to say that Joni still 

21 insists that Max is innocent?

22 A.  I believe so.

23 Q.  That's what you've said when you were asked, 

24 right?

25 A.  Yeah, I believe she -- the last time I talked 
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 1 to her she believed that that was the case or -- and then 

 2 she started saying "I don't know" but I believe she does.

 3 Q.  Okay.  I want to ask you a little bit more 

 4 about why you went to the Elders here.  You were under 

 5 the age of 18 when you went to the Elders, right -- is 

 6 that correct, in 2004?

 7 A.  Yeah.  I think I was still just 17, yep.

 8 Q.  When you went to the Elders, you went to them 

 9 because you trusted them more than you trusted the 

10 police?

11 A.  I do, yeah.

12 Q.  And trusting Elders more than trusting the 

13 police is something you learned in church, right?

14 A.  No.

15 Q.  But it's something that you believed?

16 A.  It's something I felt personally.

17 Q.  Eventually the Elders told you that Max had 

18 been dis-fellowshipped, right?

19 A.  Correct.

20 Q.  And your response to them is that -- oh, let 

21 me ask you this:  At some point -- they told you a year 

22 later that Max was reinstated back in the church?

23 A.  Yes.  

24 Q.  And when they told you that your response was, 

25 "You don't care because Jehovah is going to take care of 
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 1 him in the end," right?

 2 A.  That's correct.

 3 Q.  And you ultimately believe that you're relying 

 4 on Jehovah to be the ultimate justice in this case?

 5 A.  I am.

 6 Q.  Now, when you said that Holly called you in 

 7 2007, she called you about making a police report, right?

 8 A.  Yes.

 9 Q.  It wasn't a lawsuit, it was a police report?

10 A.  No, she was talking about a lawsuit.

11 Q.  She was talking about criminal charges.  Do 

12 you understand the difference?

13 A.  Well, it sounded like she wanted me to get 

14 involved in a lawsuit with her is what I remember.

15 Q.  That was your understanding.  Just to roll 

16 back on your background -- and, again, thank you for 

17 being here -- you are still involved in the Jehovah's 

18 Witnesses' faith?  

19 A.  I am.

20 Q.  Still involved with the church on a regular 

21 basis?

22 A.  Yes 

23 MR. SMITH:  I'll pass the witness.  

24 MR. TAYLOR:  Just a few questions for 

25 clarification, your Honor.
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 1 REDIRECT EXAMINATION

 2 BY MR. TAYLOR:  

 3 Q.  Peter, your sister has testified that she was 

 4 brainwashed as a child.  Did you feel that you were 

 5 brainwashed growing up in that household?

 6 A.  No.  I feel completely the opposite.

 7 Q.  Are you afraid of Armageddon?

 8 A.  No.

 9 Q.  Do have you nightmares about Armageddon?

10 A.  No.

11 Q.  Are you comfortable talking to the police?

12 A.  Yes.

13 Q.  If you were a victim of a crime and you wanted 

14 to call the police, would you do so?

15 A.  Yes.  

16 MR. TAYLOR:  No further question.  

17 MR. SMITH:  No further questions, your 

18 Honor.  

19 THE COURT:  Thank you, sir.  You may step 

20 down, Mr. McGowan.  And you may stay or leave as you 

21 wish.  

22 THE WITNESS:  (Complied.)

23 THE COURT:  The defendants may call their 

24 next witness.  

25 MR. TAYLOR:  Your Honor, we'd like to call 
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 1 the corporate representative for the congregation, also 

 2 an Elder, Don Herberger.

 3 THE COURT:  You may.  

 4 Whereupon,

 5 DON HERBERGER,

 6 having been previously sworn to state the truth, the 

 7 whole truth, and nothing but the truth, testified upon 

 8 his oath as follows:  

 9 THE COURT:  Mr. Herberger, you are still 

10 under oath, sir.  You may take the witness stand. 

11 THE WITNESS:  (Complied.)   

12 DIRECT EXAMINATION

13 BY MR. TAYLOR:  

14 Q.  Mr. Herberger, you get the pleasure of sitting 

15 in the hot seat twice so I apologize in advance.  

16 A.  Okay.

17 Q.  But you were cross-examined previously in this 

18 case and you were examined by the plaintiffs in this 

19 case, but we really didn't get an opportunity to know who 

20 you are.  And so perhaps, for purposes of the jury, tell 

21 us about yourself.  What do you do for a living?

22 A.  I caretake a -- it's called a ranch.  We don't 

23 have any animals but a property that a person who resides 

24 mostly in Phoenix owns up here in the Plains/Paradise 

25 area.  So I take care of the grounds, the orchard, the 
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 1 building, the tractors, whatever just needs to be done to 

 2 keep this property looking halfway decent.

 3 Q.  And what did you do before that?

 4 A.  Before that I did odds and ends for about four 

 5 years and before that I worked as an exploration 

 6 geologist.

 7 Q.  Geologist, okay.  So tell me about your level 

 8 of education?

 9 A.  I graduated high school.  I have four years at 

10 Fort Collins in Colorado and then I got a Master's degree 

11 at the U of M in Missoula in science, a geology major.

12 Q.  Have you always lived in Montana?

13 A.  No.

14 Q.  Where did you live at before Montana?

15 A.  I was born and raised in Colorado just 

16 outside -- close to Golden.  My dad worked for Coors, not 

17 the brewery part but a different part.  Yeah, born and 

18 raised there in Colorado.  

19 Q.  If only you could have been so lucky?

20 A.  It didn't mean as much back then.

21 Q.  Are you presently married?

22 A.  Yes.

23 Q.  What is your wife's name?

24 A.  My wife's name is Gisela.  

25 Q.  And do you have any children?
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 1 A.  I do.

 2 Q.  And what is the name of your son?  

 3 A.  My son is Phillip.  

 4 Q.  And were you raised as one of Jehovah's 

 5 Witnesses?

 6 A.  No, I was raised Catholic.

 7 Q.  How did you first come into contact with 

 8 Jehovah's Witnesses?  

 9 A.  When we lived in Missoula, several would come  

10 and visit as they do, knocking on our door.  They started 

11 conversations with my wife and then -- so by conversing 

12 with her I would kind of hear what she was learning and 

13 that was our initial introduction to Jehovah's Witnesses.

14 Q.  So were you baptized first or was your wife?

15 A.  We were baptized at the same time.

16 Q.  At the same time, good.  Now you mentioned in 

17 your earlier deposition -- or trial testimony that you 

18 became an Elder in October of 1998.  Is that a paid 

19 position in the congregation?

20 A.  No, not paid.

21 Q.  Okay.  And so you work separately and then you 

22 volunteer as an elder in the congregation?

23 A.  That's exactly right.

24 Q.  Does the Thompson Falls Congregation have any 

25 paid staff?
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 1 A.  No.

 2 Q.  Who cleans the Kingdom Hall?

 3 A.  We clean it as a congregation.  We divide it 

 4 up among different groups but everyone has a part in 

 5 cleaning the Kingdom Hall.

 6 Q.  Is this Kingdom Hall located by the high 

 7 school?

 8 A.  Yeah, by the Senior Citizens Center there.

 9 Q.  Who cares for landscaping, maintenance and 

10 upkeep?  

11 A.  The same, the congregation.  We take care of 

12 it all.  

13 Q.  I would like to talk to you a little about 

14 congregation procedure.  In the congregation if someone 

15 is appointed an Elder, is there an announcement made?

16 A.  There is an announcement made to the entire 

17 congregation saying so and so has been appointed an 

18 Elder.

19 Q.  And yesterday in your testimony you mentioned 

20 that one aspect of what Elders do is that they care for 

21 serious sin.  And do they do anything else?

22 A.  Well, yes, a lot of other things.  I mean 

23 we're engaged in the ministry work.  And by that I mean 

24 the going out and sharing the Good News of God's kingdom 

25 in the territory.  We visit the sick people.  We conduct 
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 1 funerals.  We do a lot of things other than just deal 

 2 with serious sin.  We teach in the congregation.  I give 

 3 talks.  Sometimes we go to other congregations to give 

 4 talks.  We can go on and on.

 5 Q.  You mentioned that you were a Catholic.  I 

 6 noted that earlier.  Are you acquainted with how the 

 7 Catholic faith handles sin?

 8 A.  Well, I certainly was at the time because I 

 9 had 12 years of catechism and then my parents were very 

10 into the Catholic faith.  And so even as a kid you would 

11 go to the confessional.  You would confess your sins.  

12 The priest would absolve you and give you some penance, 

13 some prayers to say or something to that effect, and that 

14 was it.

15 Q.  Now we've heard a lot of testimony that 

16 Jehovah's Witnesses take a different approach.  Is it 

17 just one Elder that you meet with when you're involved in 

18 serious sin?

19 A.  No, you always meet with at least two.

20 Q.  And when you meet with Elders in connection 

21 with serious sin, is that process considered 

22 confidential?

23 A.  Absolutely, yes.

24 Q.  Since your time as a member of the faith, has 

25 this approach to confidentiality ever been different?
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 1 A.  No.

 2 Q.  I want to ask you a question about your 

 3 examination yesterday.  Yesterday you were questioned by 

 4 one of the attorneys for the plaintiff and this was the 

 5 question, he said, "Knowing what you know now, would you 

 6 do the same thing?"  Do you recall that question?

 7 A.  I do recall that, yes.

 8 Q.  Now, I just want to alert you that that 

 9 question was just missing one fact and I want to tell you 

10 what that fact was.  You know this Court has now ruled 

11 that the exception to reporting does not square with 

12 established religious practices of Jehovah's Witnesses.  

13 So do you consider that court ruling law now?

14 A.  Yes.

15 Q.  So knowing that it's law now, if you had to do 

16 it all over again, would you report or not report based 

17 on the Judge's ruling?

18 A.  So we're taking the law back to 2004?  

19 Q.  Sure.  

20 A.  Yes, we'd have to report.  We follow the law.

21 Q.  Okay.  And so you thought you were following 

22 the law in 2004?

23 A.  Yes.

24 Q.  And now you realize the law is not as you 

25 thought it was and you're ready and able to comply with 
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 1 the law as directed by the Court?

 2 A.  That's a tenet of our faith that we obey the 

 3 laws of the land.

 4 Q.  Okay.  Let me ask you this question:  How does 

 5 the national office communicate with local congregations?  

 6 A.  Primarily by letters that come down to us.  

 7 They used to be mailed to us and now we get them 

 8 electrotonically.  

 9 MR. TAYLOR:  Your Honor, may I have just a 

10 second to locate a document.  I have so many books.

11 THE COURT:  Of course.  

12 (Whereupon, a pause was taken in the proceeding.)

13 MR. TAYLOR:  Your Honor, I'd like -- 

14 Counsel, this is the May 2002 letter from the Christian 

15 Congregation to all congregations of all Jehovah's 

16 Witnesses.  

17 MR. SMITH:  We object as hearsay.

18 THE COURT:  Are you going to offer it?  

19 MR. TAYLOR:  Yes, your Honor.  

20 MR. SMITH:  Object to hearsay.

21 THE COURT:  And for what purpose is it 

22 offered?  

23 MR. TAYLOR:  Your Honor, it's a document 

24 that was produced by one of the parties so it's an 

25 admission.  And it was a document that was received by 
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 1 the congregation.  

 2 THE COURT:  Is he going to testify he relied 

 3 upon it?  

 4 MR. SMITH:  It's their own party.  When they 

 5 say it was produced by parties, he's talking about his 

 6 client.  

 7 THE COURT:  Well, if it's offered to assert 

 8 the truth of the matter asserted therein, then it's 

 9 hearsay.  If it's offered for some other purpose, it may 

10 not be.  That's why I'm asking the question.  So for what 

11 purpose are you asking him to look at it?  

12 MR. TAYLOR:  Just to -- because this was an 

13 announcement that was made in his congregation and I want 

14 to confirm that it was made in his congregation.

15 THE COURT:  And is he going to testify that 

16 he relied upon it for some purpose?  

17 MR. TAYLOR:  I'm not sure.

18 THE COURT:  All right.  You can offer it.  

19 MR. SMITH:  Your Honor, I would just ask a 

20 further instruction to the jury that it is being offered 

21 for a limited purpose.  

22 THE COURT:  It is being offered for that 

23 limited purpose.  As I understand it, for the purpose of 

24 showing notice to Mr. Herberger and the other 

25 congregation members.  
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 1 MR. TAYLOR:  Correct.  

 2 (Whereupon, Defendants' Exhibit A

 3 was marked for identification.)

 4 BY MR. TAYLOR:  

 5 Q.  I'm going to hand you a document marked 

 6 Defendants' Exhibit A.  And can you tell me who the 

 7 letter is from?

 8 A.  The letterhead reads Christian Congregation of 

 9 Jehovah's Witnesses, Patterson, New York.

10 Q.  And the date of the letter is what?

11 A.  May 24, 2002.

12 Q.  Now, at the top of the letter it says "To All 

13 Congregations of the United States."  You just mentioned 

14 in your testimony that sometimes you communicate or you 

15 receive instruction or direction by means of letters.  

16 A.  Yes. 

17 Q.  Is this the type of letter that you would 

18 receive from the national office?

19 A.  It certainly is, yes.

20 Q.  Now, I've seen some letters from the national 

21 office and they say "To All Bodies of Elders" but this 

22 letter is addressed to all congregations.  Is there a 

23 significance to the footnote on Page 2 of that letter?  

24 What does the footnote inform you to do with this letter.  

25 A.  The footnote informs that we need to have that 
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 1 letter read at the first service meeting, which is our 

 2 Tuesday -- well, our mid-week meeting.  It's called a 

 3 "service meeting" because it relates to the going out to 

 4 ministry, which we call "service."  Following its receipt 

 5 the letter should be read by one of the Elders.  All 

 6 scriptures that are cited but not quoted should be read.

 7 Q.  So am I correct in understanding that when you 

 8 received this letter you would have done what it said?

 9 A.  Yes, sir.

10 Q.  So that is a letter that you would have read 

11 to the entire congregation?

12 A.  Yes, out loud from the platform.  

13 Q.  From the platform, okay.  And I want to direct 

14 you to Page 2 of the letter.  And Page 2 of the letter, 

15 Paragraph 1, it says this, "We have long instructed 

16 Elders to report allegations of child abuse to the 

17 authorities.  We're required to do so by law even where 

18 there is only one witness.  In any case, the Elders know 

19 that if a victim wishes to make a report, it is his or 

20 her absolute right to do so."  Do you see that in that 

21 paragraph?

22 A.  I absolutely do.

23 Q.  Was that letter directed to the congregation 

24 in Thompson Falls?

25 A.  The entire congregation.
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 1 Q.  Yes.  And your understanding of the term 

 2 "child abuse," would it include child sexual abuse, child 

 3 physical abuse?

 4 A.  Yes.

 5 Q.  And, as I understand it, direction then given 

 6 to all of your congregants was one witness does not 

 7 matter in connection with whether or not to report the 

 8 crime?

 9 A.  Correct.

10 Q.  Counsel has made a point of explaining that if 

11 it's in a letter from the national office, you follow it.  

12 You've been down that road, you've been brainwashed, you 

13 only do what they tell you to do?

14 A.  Yes.

15 Q.  Okay.  So now that letter says even if you 

16 have one witness you report; is that correct?

17 A.  It says if you're required by law to do so, 

18 yes.

19 Q.  Okay.  And so would you follow that letter?

20 A.  Absolutely.

21 Q.  Have you ever deviated from that letter?

22 A.  No.

23 Q.  Have you ever heard, in the time that you 

24 served as an Elder, any policy directive different from 

25 that?

MARSHALL & MARSHALL REPORTING SERVICE
POLSON, MONTANA  (406) 883-5237



                                                       Page 191

 1 A.  No.

 2 Q.  Have you read in any publication of Jehovah's 

 3 Witnesses that was published by Watchtower of New York or 

 4 CCJW any direction different than that?  

 5 A.  No, to the contrary.

 6 Q.  It's always been that direction, hasn't it?

 7 A.  Yes.  

 8 MR. TAYLOR:  Your Honor, I'd like to move 

 9 Exhibit A into evidence.

10 THE COURT:  Any objection other than 

11 hearsay?  

12 MR. SMITH:  No objection other than hearsay.

13 THE COURT:  "A" is admitted.  

14 BY MR. TAYLOR:  

15 A.  I'd like to take you back to this case.  

16 Personally have you had an opportunity to read Montana's 

17 reporting law?

18 A.  Yes.

19 Q.  When you read Montana's reporting law, did you 

20 read the exception to reporting?

21 A.  Yes, I did.  

22 MR. SMITH:  Objection, your Honor.  This is 

23 something he's done since the acts happened, not at the 

24 time.  

25 THE COURT:  Overruled.  He can say whether 
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 1 he read it.  

 2 BY MR. TAYLOR:  

 3 Q.  When did you read it?  

 4 A.  I read it when we first got issued the summons 

 5 when we were sued or whatever.

 6 Q.  Did you do it of your own initiative or were 

 7 you directed to do it?  

 8 A.  No, I did it on my own initiative.

 9 Q.  When you read the exception, did you feel it 

10 applied to your established church practices in Thompson 

11 Falls? 

12 MR. SMITH:  Objection, your Honor.  

13 THE COURT:  Sustained, irrelevant.  

14 BY MR. TAYLOR:  

15 Q.  When you read it, did you notice the exception 

16 for confidential communication?  

17 MR. SMITH:  Objection, your Honor.  

18 THE COURT:  He's already asked and answered 

19 that.  

20 BY MR. TAYLOR:  

21 Q.  Let's talk a little bit about Max.  When did 

22 Max first become associated with the Thompson Falls 

23 Congregation?

24 A.  Somewhere in the early 1990's.

25 Q.  How did he become associated with the Thompson 
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 1 Falls Congregation?

 2 A.  Max would come up with a group of people from 

 3 Mexico to work at the local tree nursery and then he was 

 4 contacted in the door-to-door ministry.

 5 Q.  Okay.  And am I correct in understanding that 

 6 Max's primary language was Spanish?

 7 A.  Definitely was Spanish.

 8 Q.  Your primary language?

 9 A.  I'm definitely English.

10 Q.  Can you speak any Spanish?  

11 A.  Yeah, you know, servasa.  No, not much.

12 Q.  Okay.  And who spoke Spanish in the 

13 congregation at the time?

14 A.  Well, Joni certainly was very good at it.  Ivy 

15 was pretty good at Spanish, too.

16 Q.  Okay.  And would you have considered Max to be 

17 an active and zealous one of Jehovah's Witnesses?

18 A.  He never really was a zealous witness, no.

19 Q.  Was he capable of reading a passage of 

20 scripture or several verses at a meeting?

21 A.  No, we never used him that way.

22 Q.  Was it because his English was limited?

23 A.  English was fairly limited, yes.

24 Q.  Are your meetings all in English?

25 A.  Yes.
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 1 Q.  And you mentioned yesterday in your testimony 

 2 that there were times when you saw Lexi at the meeting.  

 3 Was Lexi ever at the meeting alone with Max?

 4 A.  No, no, Joni was always there.

 5 Q.  And so every time you saw Lexi she was with an 

 6 adult other than Max?

 7 A.  Oh, yes.

 8 Q.  Okay.  I just want to take you back to 

 9 Exhibit A, all right.  You've talked about this letter to 

10 all congregations and you read the paragraph that talked 

11 about handling the crime, right, and it said that we 

12 needed to report.  

13 I want you to look at Page 1 because we want the 

14 jury to know, too, that we do have principles relative in 

15 the sin, right?  I told the jury at the very beginning 

16 it's very confusing but on Page 1 would you -- I take 

17 your attention to the fourth paragraph.  It's talking 

18 about the sin in the fourth paragraph.  And it says, 

19 "Simply stated, we abhor the sexual abuse of children and 

20 will not protect any perpetrator of such repugnant acts 

21 from the consequences of his gross sin."  And this of 

22 course was read to the congregation.  

23 The next sentence says, "We expect Elders to 

24 investigate every allegation of child abuse."  Now, when 

25 you hear the term "investigation" it could confuse the 
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 1 jury.  Is this term used in a criminal context or in 

 2 connection with sin?

 3 A.  It's to investigate it with regards to sin, 

 4 not the crime.

 5 Q.  And then the letter says, "Even one abused 

 6 child is one too many.  However, in evaluating the 

 7 evidence they must bear in mind the Bible's clear 

 8 direction."  And this gets to this two witness principle 

 9 that has been talked about a lot in the case.  And it 

10 says, "No single witness should rise up against a man 

11 respecting any error or any sin.  At the mouth of two 

12 witnesses or at the mouth of three witnesses a matter 

13 should stand good."  Is there a scriptural citation after 

14 that?

15 A.  There is.

16 Q.  What is the scriptural citation.  

17 A.  Deuteronomy 19, Verse 15.  

18 Q.  And then it says later this requirement to 

19 consider testimony of two or three witnesses was 

20 confirmed by who?

21 A.  By Jesus.

22 Q.  And do you view Jesus as the head of the 

23 congregation?

24 A.  I do.  That's what the scriptures say.

25 Q.  Do you view Jesus as the son of God?
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 1 A.  I do, yes.

 2 Q.  And then it gives you a scripture citation to 

 3 that as well, doesn't it.  What's the scriptural 

 4 citation?

 5 A.  Matthew Chapter 18, Verse 16.

 6 Q.  Now going back to the sin it concludes by 

 7 saying, "Thus although they investigate every allegation, 

 8 the Elders are not authorized by the scriptures to take 

 9 congregational action unless there is a confession or 

10 there are two credible witnesses."  Now that deals with 

11 the sin, correct?

12 A.  That's absolutely correct.

13 Q.  And then Page 2, Paragraph 1 deals with the --

14 A.  Crime.

15 Q.  -- crime.  Has that been confused in this 

16 case?  You've been hearing all the testimony.  

17 A.  I think it could definitely confuse people, 

18 especially those that are not used to the terminology we 

19 use, the scriptures, all of that. 

20 MR. TAYLOR:  Your Honor, no further 

21 questions.

22 THE COURT:  Cross?  

23 CROSS-EXAMINATION

24 BY MR. SMITH:  

25 Q.  I have a few questions for you about this 
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 1 document.  

 2 A.  Okay.

 3 Q.  You were here in opening statements when I 

 4 told the jury that Jehovah's Witnesses have a two witness 

 5 rule, correct?

 6 A.  I was here, yes.

 7 Q.  This document you're holding describes the two 

 8 witness rule, doesn't it?

 9 A.  It describes the way we would use Matthew 

10 Chapter 18, Verse 16 in the matter of gross sin, sin in 

11 the congregation.

12 Q.  Sir, I have just a very simple question for 

13 you.  This document -- 

14 MR. TAYLOR:  Objection, your Honor.  He gave 

15 an answer.

16 THE COURT:  Overruled.

17 BY MR. SMITH:

18 Q.  I'm going to ask -- my question is a very 

19 simple question and the jury wants to hear an answer.  

20 Does this exhibit that you and your lawyer have walked 

21 through -- does it describe a two witness rule that your 

22 church follows?

23 A.  It describes that if you're going to establish 

24 a wrong, you need to have a confession or two witnesses.

25 Q.  Okay.  And that's the two witness rule, isn't 
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 1 it?

 2 A.  That's the principle in establishing a wrong.

 3 Q.  Now, you and your lawyers said that even 

 4 though you got this letter in 2002, that this letter 

 5 tells you to report child abuse if the law requires it, 

 6 correct?

 7 A.  Correct.

 8 Q.  After you got this letter in 2004 you learned 

 9 about child abuse, right?

10 A.  Yes.

11 Q.  And you did not report it?

12 A.  We did not.

13 Q.  And as of yesterday you were still saying you 

14 would do the exact same thing again, right?  

15 (Whereupon, no response was given.)

16 Q.  As of yesterday that's what you said?

17 A.  I said that but I was assuming that you were 

18 just taking me back to 2004 and everything was the same.  

19 Q.  Well, no, you said you just found out that the 

20 Court has ruled on this matter.  You said that's the 

21 reason you had new testimony, correct?

22 A.  I had new testimony?  

23 Q.  Or you had new information.  

24 A.  Yes.

25 Q.  Because you discussed with Mr. Taylor last 
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 1 night that the Court had ruled on this --

 2 MR. TAYLOR:  Objection.

 3 THE COURT:  Overruled.  

 4 BY MR. SMITH:  

 5 Q.  -- correct?  

 6 A.  I did not talk to Mr. Taylor last night at 

 7 all.

 8 Q.  Well, somebody had to tell you that the Court 

 9 had ruled on this matter?

10 A.  Yes.

11 Q.  Who told you that?

12 A.  One of our counsel.

13 Q.  Okay, one of your lawyers.  You know that 

14 Mr. Taylor works for the legal department up at 

15 Watchtower, right?

16 A.  Yes.  

17 Q.  You know that that's the organization that 

18 told you guys you don't have to report the abuse in this 

19 case?

20 A.  They told us that we were not mandated 

21 reporters.

22 Q.  He works for this legal department up here 

23 (indicating), right?

24 A.  He works for the legal department, which is 

25 the department of -- service department, which is part of 

MARSHALL & MARSHALL REPORTING SERVICE
POLSON, MONTANA  (406) 883-5237



                                                       Page 200

 1 the branch office.  How it fits with New York or CCJW or 

 2 all of that I don't know, I'm sorry.

 3 Q.  Let me ask you this:  Have you all got a new 

 4 letter that went out to all the churches in Montana that 

 5 says that the Court has ruled on this day and from this 

 6 day forward there is a new rule you have to report child 

 7 abuse?

 8 A.  Have we received a letter?  

 9 Q.  Yes.  

10 A.  Not that I'm aware of, no.

11 Q.  And you just found out that information last 

12 night, right?

13 A.  Which information is that?  I'm sorry.

14 Q.  That the Court has ruled that the exception  

15 doesn't apply?

16 A.  No, I heard that before last night.

17 Q.  All right.  But whatever you were told last 

18 night caused you to come in here and change your 

19 testimony, correct?

20 A.  No.  

21 MR. SMITH:  I'll pass the witness, your 

22 Honor.  

23 MR. TAYLOR:  Just a couple follow-up 

24 questions.

25
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 1 REDIRECT EXAMINATION

 2 BY MR. TAYLOR:  

 3 Q.  Mr. Herberger, we've made a lot of comments 

 4 about Watchtower and CCJW.  Do you even know who the 

 5 president of Watchtower is?  

 6 A.  I have no clue about that.

 7 Q.  Do you even know who the president of CCJW is?

 8 A.  No.

 9 Q.  Because am I correct in understanding that in 

10 the faith of Jehovah's Witnesses, so long as it is coming 

11 from the Bible and there is a Bible verse you're going to 

12 do what it says?

13 A.  Yes.  

14 MR. TAYLOR:  No further questions, your 

15 Honor.

16 THE COURT:  Any recross?  

17 MR. SMITH:  No, your Honor.

18 THE COURT:  You may step down.  Thank you.  

19 THE WITNESS:  Thank you.  

20 MS. DeSOTO:  Your Honor, we call Doctor 

21 Newman to the stand.

22 THE COURT:  All right.  Doctor, if you'll 

23 come forward and raise your right hand, please, the clerk 

24 will swear you in.  

25 Whereupon,
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 1 ALAN W. NEWMAN, M.D., 

 2 having been first duly sworn to state the truth, the 

 3 whole truth, and nothing but the truth, testified upon 

 4 his oath as follows:  

 5 THE COURT:  Please take the witness stand. 

 6 THE WITNESS:  (Complied.)  

 7 DIRECT EXAMINATION

 8 BY MS. DeSOTO:  

 9 Q.  Good afternoon, Doctor Newman.  

10 A.  Good afternoon.

11 Q.  Please state your name for the record.  

12 A.  My name is Alan Newman, spelled a-l-a-n, 

13 n-e-w-m-a-n.  

14 Q.  And where do you live?

15 A.  I live in Mill Valley, California.

16 Q.  And where do you work?

17 A.  I work at California Pacific Medical Center in 

18 San Francisco, California.

19 Q.  Is that a hospital?

20 A.  That is a group of four hospitals in San 

21 Francisco.

22 Q.  What's the primary type of work you do?

23 A.  I am a psychiatrist and I serve as the 

24 chairman of the department of psychiatry at my hospital.

25 Q.  I'm sorry, I couldn't hear you.  
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 1 A.  I'm the chairman of the department of 

 2 psychiatry at my hospital and so I oversee all the 

 3 psychiatric services at our four hospitals.

 4 Q.  Okay.  Can you please tell the jury your 

 5 educational background.  

 6 A.  Yes.  I grew up in Little Rock, Arkansas and 

 7 went to the University of Arkansas for medical sciences 

 8 there where I received my M.D. degree in 1993.  I did a 

 9 residency in general psychiatry also at the University of 

10 Arkansas.  I finished in 1997 and then I did a fellowship 

11 in a specialty called forensic psychiatry in 1998.  And 

12 that's when I started my practice.

13 Q.  And have you practiced the entire time at the 

14 hospital that you are currently at?

15 A.  No, I've worked at a number of hospitals.  

16 THE COURT:  Doctor, if you move the 

17 microphone a little closer, it will probably be easier 

18 for the jury.  

19 THE WITNESS:  Is that better?  I'll put it 

20 even closer.  Sorry.  I have a little bit of a cold.  Let 

21 me put a coughdrop in my mouth if that is okay.  

22 MS. DeSOTO:  Sure.  Do you have some water 

23 up there, too?  

24 THE WITNESS:  I do not but that's okay.

25 THE COURT:  I've got some water.  I'm doing 
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 1 little else up here.  

 2 THE WITNESS:  Thank you.

 3 THE COURT:  You're welcome.  

 4 BY MS. DeSOTO:  

 5 Q.  So I apologize, Doctor, with the train going 

 6 by I missed the answer to that question.  Where did you 

 7 work after you -- when you first went into private 

 8 practice?  

 9 A.  Well, my first job after finishing my training 

10 was at the Arkansas State Hospital.  I worked there until 

11 1999 and then I took a position at Tulane University 

12 Hospital in New Orleans.  My job there was primarily 

13 working at a state hospital facility in southern 

14 Louisiana, as well as at the university campus in New 

15 Orleans.  And I worked there until 2005.  

16 In 2005 I took a position at Georgetown University 

17 Hospital in Washington, D.C. where I became the director 

18 of residency training and also became the medical 

19 director of in-patient psychiatry at that hospital.  And 

20 I stayed at Georgetown Hospital until 2014 and that's 

21 when I took my position at California Pacific Medical 

22 Center in San Francisco.

23 Q.  Is it fair to say that your entire career in 

24 medicine has been focused on psychiatry?

25 A.  Yes, ma'am.
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 1 Q.  And other than your actual M.D., do you have 

 2 any other licenses or certificates?

 3 A.  Beyond being a physician?  

 4 Q.  Right.  Do you have specialties?

 5 A.  I mean I'm Board certified in psychiatry and 

 6 I'm also Board certified in forensic psychiatry, which is 

 7 a specialty of psychiatry.

 8 Q.  How long have you been Board certified in the 

 9 two specialties?

10 A.  I was first Board certified in 1999 and then 

11 we have a ten-year recertification so I was recertified 

12 in 2009 for both.

13 Q.  So currently in your position what do you do?

14 A.  I do a lot.  So I oversee our department of 

15 psychiatry.  We have about 11 or 12 faculty psychiatrists 

16 and so I oversee their practices, both their out-patient 

17 and their hospital work.  I also direct and oversee a 

18 residency training program.  So this is a four-year 

19 program that people do after they graduate from medical 

20 school to become psychiatrists.  I oversee 16 residents 

21 in that program.  

22 I also oversee our division of psychology, which 

23 are the psychologists who are in our department.  And 

24 there is a program with about 14 psychology trainees and 

25 about five psychologists that I oversee.  
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 1 I also provide clinical care.  I have an 

 2 out-patient practice, as well as regularly work in our 

 3 hospitals' emergency room.  Most of what I do in the 

 4 emergency room is provide what is called direct and 

 5 indirect supervision of residents.  So the residents are 

 6 doing the -- they're doing the evaluation and I'm 

 7 overseeing their evaluation and then together we make a 

 8 clinical decision.  

 9 And I frequently also work on our in-patient 

10 psychiatry unit.  And when I'm working on that unit I'm 

11 taking care of about -- usually about half of the unit, 

12 which has about eight acute psychiatric inpatients at any 

13 one time.

14 Q.  And does your practice include the treatment 

15 or the evaluation of people who have suffered from 

16 childhood sexual abuse?

17 A.  It's a very common phenomenon in our practice 

18 and we see -- probably around 15 to 20 percent of the 

19 people we evaluate in our hospital have some history of 

20 childhood abuse with varying degrees of impairment.  

21 Sometimes that's what brings them in for treatment, a lot 

22 of times something that we discovery as part of the 

23 process of evaluating them for something different than 

24 what they may have experienced in the past.  

25 Q.  As part of your work history, have you had the 
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 1 opportunity to evaluate or do a forensic evaluation on 

 2 individuals who have been damaged by childhood sexual 

 3 abuse?

 4 A.  It's been an element throughout my forensic 

 5 practice.  It's actually a fairly -- it's a fairly common 

 6 thing.  In the early part of my career, when I was 

 7 working in state hospital units, it was a fairly common 

 8 presentation.  And so we would make reports to the court 

 9 either based on what was bringing them into the hospital 

10 or testifying on issues related to whether they should be 

11 released.  

12 We also did a fair number of evaluations of people 

13 who have engaged in the abuse of children.  So we were -- 

14 and sometimes those were the same people.  So it's always 

15 been an element of the standard practice of psychiatry.  

16 I think any psychiatrist that works in an acute 

17 setting where you're dealing with patients that are 

18 suicidal, presenting from the emergency room, you will 

19 see a pretty large percentage of patients that have a 

20 history of childhood abuse.

21 Q.  Based on your work history, does that then 

22 spread over the entirety of your work history?

23 A.  Yes.  This has been the case going back to my 

24 residency and training.

25 Q.  Okay.  Were you asked to provide an opinion in 
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 1 this case?

 2 A.  I was.

 3 Q.  And what did we ask you to do?

 4 A.  I was asked to evaluate Alexis Nunez and Holly 

 5 McGowan and to perform a psychiatric interview and come 

 6 to any conclusions about a current psychiatric diagnosis.

 7 Q.  And all the conclusions or opinions that you 

 8 reached, Doctor, were those to a reasonable degree of 

 9 medical certainty?

10 A.  Yes, ma'am.

11 Q.  Okay.  Let's back up a little bit.  In 

12 preparing for your interview of both Holly McGowan and 

13 Lexi Nunez, what did you review?

14 A.  I reviewed their own deposition testimonies, 

15 which had been taken a few months before my interview.  I 

16 read the deposition of Peter McGowan, of Ivy Castleberry.  

17 I read medical records.  It wasn't, I think, the complete 

18 set of medical records possible but a series of medical 

19 records of both Holly and Alexis.  And that's what I 

20 relied on prior to my report.

21 Q.  Okay.  And then you did perform an interview 

22 of them?

23 A.  I did.  I interviewed both of them in April.

24 Q.  Okay.  And where did that interview take 

25 place?
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 1 A.  It took place in Missoula.

 2 Q.  And who was present at that interview?

 3 A.  You were present -- I apologize, sir.  

 4 MR. LEONOUDAKIS:  Ross Leonoudakis.  

 5 A.  Yes.  And there was a videographer present.  

 6 And then for each interview, Ms. McGowan and Ms. Nunez 

 7 individually.  They weren't together when I interviewed 

 8 them.

 9 BY MS. DeSOTO:

10 Q.  And then after you interviewed both plaintiffs 

11 and you were able to go through your notes, compare all 

12 the records, did you provide a report to us?

13 A.  I did.

14 Q.  And did you provide a report as to each 

15 plaintiff to us?

16 A. I did.  I provided two reports, one for Holly 

17 McGowan and one for Alexis Nunez.

18 Q.  Now after you prepared your report, did you 

19 later receive some additional information from Doctor 

20 Corwin?

21 A.  I did.

22 Q.  And what did you receive?

23 A.  So I received the video of his interview -- 

24 his interviews of Holly and Lexi and then his report of 

25 Holly and Lexi.
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 1 Q.  Okay.  When did you receive the videotaped 

 2 interviews?

 3 A.  Very recently.  I don't remember the precise 

 4 day but in the last few weeks.  It was after I submitted 

 5 my reports.

 6 Q.  So you did not have the benefit of them when 

 7 you wrote your report?

 8 A.  No.  I think I was aware that they had an 

 9 interview but I was not aware or did not have any of the 

10 information.

11 Q.  Okay.  Let's talk first about Holly McGowan.  

12 And I know you have your report there with you so if you 

13 need to refresh your recollection at any time please go 

14 ahead.  What did you learn about Holly being abused by 

15 Max Reyes?

16 A.  I learned that when she was approximately 9 or 

17 10 years old that she began to experience abuse, that 

18 this was shortly after Max had moved into the family 

19 home.  This was around the year 1994.  And I learned that 

20 the abuse progressed fairly quickly to a pretty broad 

21 range of inappropriate touching and physical contact and 

22 that it continued until approximately the year 2000, I 

23 believe.

24 Q.  Okay.  And so, if I'm understanding this 

25 correctly, the abuse began when Max moved into the family 
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 1 home?

 2 A.  It was around that time.

 3 Q.  Okay.  And she described it as progressing 

 4 very rapidly?

 5 A.  She said within weeks.  It sounds like it 

 6 progressed quite quickly.

 7 Q.  Okay.  And when you interviewed Ms. McGowan -- 

 8 or either through your interviews or through your review 

 9 of her deposition, did she tell you that it had actually 

10 progressed to actual intercourse by the time she was 13 

11 or 14?

12 A.  She did not tell me that and I was not 

13 actually aware of that from the deposition.

14 Q.  So you learned that after -- how did you learn 

15 that?

16 A.  I became aware of that when I watched the 

17 video interview of Doctor Corwin and read his report.

18 Q.  Okay.  And did she describe in the 

19 deposition -- either through the deposition or your 

20 interview with her, did she describe where the abuse took 

21 place?

22 A.  I recall that most of the abuse took place in 

23 the family home, that some of the abuse took place in a 

24 car, and there was also a trip to Canada where some abuse 

25 had occurred.
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 1 Q.  Okay.  So abuse began in '94 and continued 

 2 through '95, yes?

 3 A.  Yes.

 4 Q.  Through '96?

 5 A.  Yes.

 6 Q.  Through '97?

 7 A.  Yes.

 8 Q.  Through '98?

 9 A.  Yes.

10 Q.  And then it ended in '99?

11 A.  In my report I think I thought it was more the 

12 year 2000, so '99 or 2000 was my recollection.

13 Q.  Okay.  But if Holly testified that it was '99, 

14 would you agree with that?

15 A.  Yes.  Sometimes when you do these interviews, 

16 because their birthday doesn't happen on January 1st, 

17 sometimes you hear "I was 13 years old" and then you're 

18 trying to sometimes extrapolate a date from their birth 

19 date.  So that's often why you'll see it off by one, but 

20 that sounds consistent with what she told me.

21 Q.  Right.  What did Holly tell you, when you were 

22 interviewing her, about any therapy she was undergoing or 

23 had undergone?

24 A.  What she had told me -- my understanding was 

25 that the primary therapy that she had started was around 
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 1 the year 2015, around the time that she found out that 

 2 Lexi had been abused and that she started going to a 

 3 place --

 4 MR. LEONOUDAKIS:  Objection.  Approach, your 

 5 Honor?  

 6 THE COURT:  Yes.  

 7 (Whereupon, a discussion was then had off the 

 8 record.)

 9 THE COURT:  The objection is overruled.  You 

10 may answer, Doctor, if you remember the question.

11 BY MS. DeSOTO:

12 Q.  Do you remember the question?

13 A.  Did you ask me about other therapy she had 

14 received?  

15 Q.  Did you subsequently learn that she had 

16 received other therapy?

17 A.  Yes.

18 Q.  And what did you learn?

19 A.  I learned --

20 Q.  Actually, I'm sorry, let me back up.  What did 

21 you receive that gave you that information?

22 A.  In Doctor Corwin's report and also in the 

23 video interview they discussed some additional 

24 psychiatric evaluation that she received.

25 Q.  Do you recall when that was?
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 1 A.  I recall that it was around the time that she 

 2 was 20 years old.  And it was before the first -- the 

 3 birth of her first child but I believe after she had a 

 4 miscarriage.  She had been evaluated by a mental health 

 5 provider, had gotten an intake evaluation but only saw 

 6 that provider on one occasion, which was the intake.

 7 Q.  Doctor, based on your review of the records, 

 8 your interview of Holly, your review of the Corwin tapes, 

 9 do you have an opinion, to a reasonable degree of medical 

10 certainty, of Holly McGowan's psychiatric diagnosis?

11 A.  Yes, ma'am.

12 Q.  Can you please tell the jury what that is.  

13 A.  So when I evaluated her -- this is how I do 

14 all of my evaluations.  I try to determine if they meet 

15 the criteria for one of the diagnoses that is in a text 

16 we call the DSM, the Diagnostic And Statistical Manual, 

17 which is now in its fifth edition.  And so it was my 

18 opinion, with reasonable medical certainty, that she met 

19 two -- or, excuse me, one psychiatric diagnosis.  And 

20 that diagnosis was posttraumatic stress disorder with 

21 panic attacks.  

22 THE COURT:  With what?

23 THE WITNESS:  With panic attacks.  

24 THE COURT:  Thank you.  

25 A.  And I can explain what panic attacks means if 
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 1 you would like.

 2 BY MS. DeSOTO:  

 3 Q.  That would be fine.  

 4 A.  So a number of psychiatric diagnoses will have 

 5 what is called a specifier, which is a little bit of 

 6 extra information to describe them.  There is a 

 7 psychiatric disorder called panic disorder and I did not 

 8 think that she actually met the criteria for -- the full 

 9 criteria of panic disorder but there is a subtitle of 

10 posttraumatic disorder, which is with panic attacks, 

11 which means that an element of PTSD they also have is 

12 recurrent panic attacks.  And so that's why that 

13 specifier is used.

14 Q.  Any other diagnosis?

15 A.  Let me look at my report but I believe that 

16 that was the only formal diagnosis that I gave Holly.

17 Q.  And did you talk to Holly McGowan about where 

18 she understood this symptomology came from?

19 A.  Yes.

20 Q.  And what did she tell you?

21 A.  Well, I think it was very clear in my 

22 interview with her that she attributed her PTSD to abuse 

23 that she had received over the years.

24 Q.  Did you ask Holly who she blamed for that 

25 abuse?

MARSHALL & MARSHALL REPORTING SERVICE
POLSON, MONTANA  (406) 883-5237



                                                       Page 216

 1 A.  I did.

 2 Q.  And what did she tell you?

 3 A.  She primarily blamed her stepfather Max and 

 4 she also told me that she blamed her mother.

 5 Q.  Okay.  Did she tell you that she blamed anyone 

 6 else?

 7 A.  I don't recall that she told me that she 

 8 blamed anyone else.

 9 Q.  Okay.  And did you feel that she was being 

10 fairly straightforward with you when you interviewed her?

11 A.  I did.

12 Q.  And did you ask about what her current 

13 situation was, what her current symptomology was?

14 A.  Yes.

15 Q.  And I want to go through -- were you here this 

16 morning in trial?

17 A.  I was.

18 Q.  Okay.  And so did you listen to Ms. McGowan 

19 kind of describe some of the issues she reported having?

20 A.  I did.

21 Q.  Were those consistent with what she reported 

22 to you when you interviewed her for this case?

23 A.  Partially.

24 Q.  Okay.  

25 A.  And I can elaborate.  
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 1 Q.  Please.  

 2 A.  Individuals with posttraumatic stress disorder 

 3 rarely just exist with one level of symptomology.  

 4 Sometimes they have periods where their symptoms are 

 5 extremely high, very distressing, becoming very 

 6 debilitating.  And then they may have other times where 

 7 they still meet the criteria for the disorder but the 

 8 severity of the symptoms are substantially reduced.  And 

 9 you see this kind of fluctuation often throughout 

10 somebody's life and throughout their treatment.  

11 So what I had concluded from my interview with 

12 Holly was that she has had periods where she's been 

13 extremely distressed, very symptomatic, and then she's 

14 had periods where she was doing much better.  And she had 

15 told me that following her deposition in January her 

16 symptoms had actually gotten significantly worse and then 

17 between that period of worsening in January and the time 

18 that I saw her in April those symptoms had improved 

19 somewhat.  

20 So she was still having the symptoms but the 

21 symptoms that she was describing to me in April did not 

22 sound as severe as the symptoms she was describing after 

23 the deposition, which it sounded more severe than perhaps 

24 she had had at an earlier period.  And that's very 

25 typical of posttraumatic stress disorder.

MARSHALL & MARSHALL REPORTING SERVICE
POLSON, MONTANA  (406) 883-5237



                                                       Page 218

 1 Q.  Doctor, you've testified in a lot of cases, 

 2 correct?

 3 A.  Yes, ma'am.

 4 Q.  Is it common, when people are involved in 

 5 litigation, for the litigation itself to be a source of 

 6 stress?

 7 A.  Litigation stress is actually very common.  

 8 And it's not just related to this kind of litigation.  

 9 There is actually -- I was actually recently giving a 

10 talk about physician burnout and was talking about 

11 physicians who are being sued are much more distressed.  

12 I think it applies to someone who's involved in the legal 

13 system.

14 Q.  Okay.  

15 A.  My level of anxiety right now is higher than 

16 it might have been two days ago.  So it is a stressful 

17 environment for most people, even those of us who live in 

18 it.  

19 Q.  And in that spike of symptomology I presume 

20 that then recedes when the litigation is concluded or 

21 that particular litigation is concluded?

22 A.  Yeah, I think for many people it improves.  I 

23 think one thing that is true about both PTSD and a lot of 

24 psychiatric conditions is that there is not a 

25 one-size-fits-all response.  I have been involved in 
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 1 cases where the litigation went a certain way and then 

 2 ruminated about it for years.  Others the resolution of 

 3 litigation resolved a lot of the distress because it was 

 4 something that was a huge part of their life.  So people 

 5 do vary.  But I think the normal response to litigation 

 6 ending is a reduction of anxiety over the litigation.

 7 Q.  When you interviewed Holly in April of this 

 8 year, how did she describe her symptoms?

 9 A.  I felt that she described that her symptoms 

10 were pretty manageable.

11 Q.  Okay.  

12 A.  In fact, I believe she actually used those 

13 terms.  She absolutely described experiencing a number of 

14 symptoms and I focused on what her experience of the 

15 symptoms were in the previous month.  But I was under the 

16 impression, when I interviewed her, that she had improved 

17 and that she felt that certain things were making her 

18 symptoms better.

19 Q.  How was she when she was describing her sleep 

20 habits in April of 2018?

21 A.  She described some problems with sleep.  She 

22 did describe having occasional nightmares.  I believe she 

23 told me that maybe once a week she would wake up from a 

24 distressing dream.  She described having taken medication 

25 that is often given for PTSD-induced nightmares called 
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 1 Prazosin.  I can spell that for you.  It's 

 2 p-r-a-z-o-s-i-n, I believe.  

 3 Q.  Doctor, did she describe getting six hours a 

 4 night of sleep to you?

 5 A.  I believe she did.  I can look at the specific 

 6 reference.

 7 Q.  That's on Page 16 of your report.  

 8 (Whereupon, a brief pause was taken in the 

 9 proceeding while the witness perused the document.)

10 A.  The impression that I got was that at the time 

11 I evaluated her she was having some difficulties falling 

12 asleep on most nights but then was getting about six 

13 hours of sleep.  But the main disruption would be the 

14 occasional nightmares.

15 Q.  But overall she felt her symptoms relating to 

16 the PTSD resulting from the abuse suffered at the hands 

17 of Max Reyes -- that was pretty manageable in her own 

18 words?

19 A.  She did use the term that her symptoms were 

20 now pretty manageable.

21 Q.  Okay.  I want to switch over to Alexis Nunez.  

22 You also had the opportunity to interview Alexis; is that 

23 correct?

24 A.  Yes.

25 Q.  What did you review in preparation for your 
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 1 interview of Alexis?

 2 A.  Many of them were the same records so the 

 3 prior deposition of Alexis, Holly McGowan, Alexis' mother 

 4 Ivy, her brother -- I mean her uncle Peter McGowan.  And 

 5 then I read a set of medical records from a handful of 

 6 sources, including one set of psychiatric evaluations 

 7 from what was called the Omni Clinic.  That's what I 

 8 relied upon before I interviewed her.

 9 Q.  And then you did interview her as well?

10 A.  I did interview her.  

11 Q.  Okay.  And was it the same situation where 

12 there were two lawyers present?

13 A.  Yes.  You were present, as well as --

14 Q.  Mr. Leonoudakis?  

15 A.  Yes.  And the videographer was present and 

16 Ms. Nunez.

17 Q.  Okay.  And what did you learn about the onset 

18 of Alexis Nunez's sexual abuse at the hands of Max Reyes?  

19 A.  So her onset was a little bit different.  It 

20 started later -- later chronologically but younger in her 

21 life.  So it was around 2002.  I believe she was around 

22 six years old and that the period of abuse lasted for 

23 about five years, until around 2008.

24 Q.  Okay.  Do you know why -- let me back up, I'm 

25 sorry.  Do you know what factual scenario -- under which 
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 1 factual scenario the abuse began?

 2 A.  My understanding was that Alexis' mother 

 3 had -- and she also testified to this and I observed it 

 4 today -- needed help from her mother for baby-sitting 

 5 because she was working multiple jobs.  And so there was 

 6 a period where Alexis was at her mother's -- or her 

 7 grandmother and step-grandfather's house so that her 

 8 mother was able to work.

 9 Q.  So the abuse coincided with when she was 

10 staying with her grandmother and step-grandfather?

11 A.  That was my understanding.

12 Q.  And so when did the abuse stop?

13 A.  I believe it was around 2008.

14 Q.  Okay.  And is that about the time she stopped 

15 going to her grandmother's house?

16 A.  Yes.  My understanding was that Lexi decided 

17 she did not want to participate in the church activities 

18 and that that created some conflict with her grandmother 

19 and being welcomed over and going over there changed 

20 after that.

21 Q.  Did you discuss the type of abuse she suffered 

22 at the hands of Max Reyes with her?

23 A.  I did.

24 Q.  And what do you learn?

25 A.  She told me about various kinds of fondling 
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 1 and inappropriate touching, as well as on one occasion he 

 2 had told her to kiss his genitals.

 3 Q.  Okay.  And in this period between 2002 to 2007 

 4 or 8, when it ended, was there any period of time when 

 5 the abuse was more frequent and severe than others?

 6 A.  My understanding was the abuse frequency was 

 7 the greatest very early on, which I believe she said was 

 8 weekly, and then it became less frequent at a later time 

 9 to maybe monthly.

10 Q.  Okay.  And, Doctor, based on your review of 

11 the records, the deposition testimony, and your interview 

12 with Alexis, do you have an opinion, to a reasonable 

13 degree of medical certainty, what diagnosis Alexis 

14 suffers from as a result of Max Reyes abusing her?

15 A.  So I made two psychiatric diagnoses.  And one 

16 of the challenges of psychiatric diagnoses is that some 

17 diagnoses are better to understand in terms of their 

18 relation to a trauma and then other diagnoses it's harder 

19 to sometimes know what the cause was.  

20 So I gave her two psychiatric diagnoses.  One was 

21 posttraumatic stress disorder with panic attacks, also 

22 with dissociation, which means that she also had 

23 dissociative symptoms.  I also gave her a diagnosis of 

24 major depressive disorder, recurrent, in remission.

25 Q.  What does that mean?
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 1 A.  It's pretty challenging often to evaluate 

 2 people with these histories because they're often -- a 

 3 lot of the symptoms -- certain symptoms will be in 10 or 

 4 15 different psychiatric disorders and you don't want to 

 5 give somebody 10 different diagnoses.  

 6 And so it's very common with posttraumatic stress 

 7 for someone to have a pretty wide range of symptoms and 

 8 major depressive disorder.  In fact, Holly actually had 

 9 lots of symptoms for major depression.  What my 

10 understanding of the way we diagnose these is that if the 

11 major depressive disorder is discreet enough in its 

12 history you can still diagnose it as a discrete episode.  

13 And so I'm like in Holly's case where -- the 

14 depressive symptoms were mixed with the trauma symptoms, 

15 in Alexis' case she had at least two very discrete 

16 episodes where she progressed pretty rapidly into a major 

17 depressive episode.  There was the episode that was 

18 described around age 16 or 17 that led to her getting 

19 evaluated at a clinic and what led really to a lot of 

20 this becoming known.  And then she had another discrete 

21 episode of depression in the same year that she had her 

22 daughter; although, it was not so close to the birth that 

23 I felt it was postpartum depression.  

24 So the challenge with major depressive disorder is 

25 that there is a very high correlation between childhood 
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 1 sexual abuse and major depressive disorder but major 

 2 depressive disorder also occurs without childhood abuse.  

 3 There is lots of genetic reasons.  And so I made that 

 4 distinct diagnosis with her simply because she had had 

 5 such distinct rapid onset that was a little different 

 6 than her symptoms of abuse.  

 7 Q.  Did you talk to Alexis about her current 

 8 status?

 9 A.  Yes.

10 Q.  And how did she describe it?

11 A.  Well, I felt in some ways it was somewhat 

12 similar to her aunt in which she had worsening of 

13 symptoms following the deposition but I actually --

14 Q.  So litigation-related stress?

15 A.  Certainly related to the process of going 

16 through a lot of questioning and thinking about the case.  

17 Like with Holly, she appeared much improved compared to 

18 when those symptoms were at their worst.  Her symptoms of 

19 depression appeared to be in full remission when I saw 

20 her.  The symptoms that she was reporting when I 

21 interviewed her were primarily PTSD-related symptoms.

22 Q.  How did she describe her relationship with her 

23 fiancee Jared?

24 A.  Very positively.  It seems to be a very strong 

25 relationship.
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 1 Q.  And was she able to have, you know, normal 

 2 interactions with him?

 3 A.  I feel that some of the interactions were 

 4 affected to the trauma, particularly related to intimacy, 

 5 but for the most part it sounded like a very healthy 

 6 relationship and very supportive relationship.

 7 Q.  And is she able to take care of her child 

 8 Prudence?

 9 A.  Yes.

10 Q.  Okay.  And did she talk about any issues 

11 relating to anxiety particularly to Prudence?

12 A.  She reported fear about her daughter possibly 

13 being a victim of abuse and that that fear had impacted 

14 her willingness to leave her daughter with other people, 

15 baby-sitters.

16 Q.  And I guess I want to focus on that word in 

17 particular, baby-sitters.  Did she talk specifically 

18 about the baby-sitting component?

19 A.  That was my recollection, that it was the 

20 leaving the child with another adult for care.  I don't 

21 recall whether she used the specific word "baby-sitting" 

22 but she questioned that.  Whether it was exactly 

23 describing baby-sitting. . .

24 Q.  And would that be consistent with somebody 

25 whose abuse resulted from being in a baby-sitting 
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 1 situation, being baby-sat.

 2 A.  Absolutely.  I mean people have PTSD for 

 3 different reasons.  Somebody with combat-related PTSD 

 4 wouldn't be expected to have the fear of baby-sitting as 

 5 someone who had experienced sexual abuse from a 

 6 baby-sitter.  So it was consistent with her diagnosis.  

 7 MS. DeSOTO:  Thank you.  That's all I have, 

 8 your Honor.  

 9 THE COURT:  All right.  Any cross?  

10 MR. LEONOUDAKIS:  No, your Honor.  

11 THE COURT:  Thank you.  Doctor, you may step 

12 down.  Thank you.  

13 THE WITNESS:  Thank you, your Honor.  

14 THE COURT:  Do you have anymore witnesses?  

15 MR. TAYLOR:  Yes, your Honor, but we would 

16 appreciate just a quick break if that's okay.  

17 THE COURT:  What do you think, folks, should 

18 we give him a break?  Yeah, we'll take a quick break and 

19 then we'll return -- it's 3:30.  If we return at 3:40, is 

20 that enough time?  

21 MR. TAYLOR:  Yes.

22 THE COURT:  All right.  We'll see you back 

23 here at 3:40.  Please remember the admonition.  

24 (Whereupon, a break was taken in the proceeding.)

25 THE COURT:  I'm a few minutes late and I 
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 1 apologize.  I had to take a call and make a decision on 

 2 another case and so it kind of gives you an idea of the 

 3 depth of which I consider things, I guess.  So does the 

 4 defense have another witness?  

 5 MR. TAYLOR:  Yes, your Honor.  We call Ivy 

 6 Castleberry-McGowan.  

 7 Whereupon,

 8 IVY McGOWAN-CASTLEBERRY,

 9 having been previously sworn to state the truth, the 

10 whole truth, and nothing but the truth, testified upon 

11 her oath as follows:  

12 THE COURT:  Ms. McGowan-Castleberry, you are 

13 still under oath.  Please take the witness stand.  

14 THE WITNESS:  (Complied.)  

15 DIRECT EXAMINATION

16 BY MR. TAYLOR:  

17 Q.  Good afternoon, Ms. McGowan.  

18 A.  Hello.

19 Q.  Or would you prefer Ms. Castleberry?

20 A.  Ivy works just fine.

21 Q.  Ivy it is.  Okay, good.  Before we get too far 

22 along with our questioning, let me just ask you this:  In 

23 advance of your court appearance today, did you talk with 

24 anyone about your trial testimony?  Did you review it 

25 with anyone?
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 1 A.  My testimony?  

 2 Q.  Yes.  

 3 A.  No.

 4 Q.  Did you have an opportunity to review the 

 5 deposition that you took in this case some months ago?

 6 A.  Yes.

 7 Q.  Who provided that deposition transcript to 

 8 you?

 9 A.  The attorneys for -- I don't want to try to 

10 say Ross' last name because I slaughter it every time.  

11 Mr. Smith, that one is easy for me.

12 Q.  Leonoudakis.  

13 MR. LEONOUDAKIS:  Got it.  

14 A.  You're braver than I am.  

15 BY MR. TAYLOR:  

16 Q.  Okay.  So Ross supplied you with the 

17 deposition transcripts.  Now Ross is not your attorney, 

18 correct?

19 A.  Correct.

20 Q.  Okay.  And Jim is not your attorney?

21 A.  Correct.

22 Q.  And neither is Neil?

23 A.  Correct.

24 Q.  Did you talk to any one of them about your 

25 testimony here today?
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 1 A.  My testimony?  

 2 Q.  The substance of your testimony?

 3 A.  The substance, no.

 4 Q.  Have you talked with plaintiff Lexi Nunez 

 5 about the substance of your testimony?

 6 A.  Huh-uh.

 7 Q.  How about plaintiff Holly McGowan, have you 

 8 talked with any of them about the substance of your 

 9 testimony?

10 A.  No.

11 Q.  Have you talked to them about their testimony?

12 A.  No.

13 Q.  I want to take you back a little bit just so 

14 we can get a full picture of the family setting.  What 

15 year were you born?

16 A.  1976.

17 Q.  '76.  And when you were born your parents Joni 

18 and Peter were already married?

19 A.  Correct.

20 Q.  Okay.  And at some point you progressed in the 

21 faith to the point of being a baptized witness?

22 A.  That is correct.

23 Q.  What year did you get baptized?

24 A.  1998 -- oh, no, I'm sorry, 1988.  

25 Q.  1988.  And when you got baptized, what 
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 1 congregation were you attending?

 2 A.  Thompson Falls.

 3 Q.  After 1998 -- or in 1988 rather, when you were 

 4 baptized, were you living in the family home?

 5 A.  Yes.

 6 Q.  Who also was in the family home?

 7 A.  In 1988 it was my mother Joni, my father Peter 

 8 and siblings Holly and Peter.

 9 Q.  How much longer did your dad and your mom stay 

10 married?

11 A.  I don't remember exactly when they were -- 

12 when they divorced.  I believe it was around 1991 but I 

13 don't remember the year exactly.

14 Q.  Okay.  So around that time you were in high 

15 school possibly?

16 A.  Yes.

17 Q.  What year did you graduate?

18 A.  '94.

19 Q.  '94 you graduated.  We're one year apart.  I 

20 won't tell you which way but we're one year apart.  You 

21 can tell from my hairline which way it is.  Okay.  So '94 

22 you graduated from high school.  Were you a parent by 

23 1994?

24 A.  Yes, I was.

25 Q.  Okay.  And you were a parent of how many 
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 1 children by 1994?

 2 A.  One.

 3 Q.  And what was that child's name?

 4 A.  Dominique.

 5 Q.  Okay.  And who was the father of Dominique?

 6 A.  Alberto Rodriguez.

 7 Q.  Okay.  And you were baptized when -- you 

 8 became pregnant outside of marriage.  Is that something 

 9 that is frowned upon in the congregation of Jehovah's 

10 Witnesses?

11 A.  It is.

12 Q.  Did you end up going through like what is 

13 called a judicial committee?

14 A.  I did.

15 Q.  Okay.  Did you come forward and confess or how 

16 was that addressed?

17 A.  I did.

18 Q.  And was that process considered confidential?

19 A.  I mean based on what aspect of confidential?  

20 I guess there are a lot of ways things can be 

21 confidential.

22 Q.  You're 100 percent right.  So let me ask you 

23 this:  You went through this process of serious sin and 

24 how the congregation handles it.  Were you ever informed 

25 by one of the Elder's wives or someone else that they had 
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 1 been talking -- the Elders had been talking about what 

 2 you might have disclosed to them?

 3 A.  Not that I recall.

 4 Q.  And was there gossip in the congregation about 

 5 your situation that originated from the Elders?

 6 A.  I don't know.

 7 Q.  Or was there gossip in the congregation?

 8 A.  I don't know.

 9 Q.  Not to your knowledge?

10 A.  No.

11 Q.  And how soon after you graduated did you get 

12 married?

13 A.  I actually -- I was married before I 

14 graduated.

15 Q.  Okay.  And who was your first husband?

16 A.  Marco Nunez.

17 Q.  And from the union of you and Marco how many 

18 children came from that

19 A.  Three.

20 Q.  And what are their names?

21 A.  Alexis, Kenyon and Hunter.

22 Q.  Okay.  And you all were married and living in 

23 Thompson Falls?

24 A.  Plains.

25 Q.  Plains.  How long did you stay in Montana?
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 1 A.  I believe we moved to Nebraska in 1996.

 2 Q.  Moved to Nebraska in 1996.  Did anything 

 3 prompt that move?  Was it work or --

 4 A.  Work.

 5 Q.  Work made you move to Nebraska?

 6 A.  Uh-huh.

 7 Q.  Okay.  At some point after 1996 you returned 

 8 to Plains?

 9 A.  I did.

10 Q.  And around what year did you return to Plains?

11 A.  I returned to Plains for awhile in 1998.

12 Q.  And who came with you when you returned to 

13 Plains?

14 A.  All of my children.

15 Q.  And where was your husband?  

16 MR. LEONOUDAKIS:  Objection, your Honor.  

17 May we approach?  

18 THE COURT:  Was he back in Nebraska?  Is 

19 that what you want to know?  

20 THE WITNESS:  He didn't come.  

21 THE COURT:  All right.  Does that satisfy 

22 you?  

23 MR. LEONOUDAKIS:  That does satisfy me, your 

24 Honor.

25 THE COURT:  Thank you.  
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 1 BY MR. TAYLOR:  

 2 Q.  So he was in Nebraska and you were in Montana?

 3 A.  Correct.

 4 Q.  And you had the four kids -- or three kids 

 5 with you at the time -- or you were about to have a 

 6 third?

 7 A.  In '98, yes, it would have been the girls and 

 8 I was pregnant with Kenyon.

 9 Q.  And what is Kenyon's birth date?

10 A.  September 29th.

11 Q.  Okay.  Of 19 --

12 A.   -- 98.

13 Q.  '98.  So in 1998 we've been talking a lot 

14 about a meeting that occurred with several parties.  And 

15 you heard the testimony.  In fact, you've given 

16 testimony.  Was that the first time you became aware that 

17 Max had attempted to fondle your sister?

18 A.  Yes.

19 Q.  Okay.  How did you feel when you learned of 

20 that disclosure?

21 A.  I was concerned.  There were a lot of other 

22 things that had me concerned, not just that, and 

23 predominantly -- well, obviously what I had heard from 

24 Holly and Peter was a lot of the physical abuse.  So it 

25 seemed like an opportune time to be able to say, "Hey, 
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 1 there are things that they could use some support with."

 2 Q.  So you were aware of physical abuse from Holly 

 3 and Peter and also verbal abuse?

 4 A.  Towards my mother.

 5 Q.  Towards your mother, got it.  That's 

 6 important.  So that abuse towards your mom was involving 

 7 Max and your mom?

 8 A.  Correct.

 9 Q.  Not involving Max and the kids?

10 A.  Correct.

11 Q.  Okay.  So you were not aware of verbal or 

12 physical abuse involving Max and the kids, only between 

13 the parents?

14 A.  Correct.

15 Q.  And so the parents had this issue and then a 

16 friend -- I think you said Carmen.  

17 A.  Yes.

18 Q.  She comes and tells you that Max is trying to 

19 put his hands on your 14-year-old sister's breasts?

20 A.  (Witness nodded.)

21 Q.  And right away you go tell who?  Who do you 

22 tell first?

23 A.  I asked Holly first if that had happened.

24 Q.  Okay.  Did you believe her or did you have to 

25 ask her to confirm it.
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 1 (Whereupon, no response was given.)

 2 Q.  Did you believe the allegation or just want to 

 3 check?

 4 A.  Sure.  So, first of all, it was such a -- it 

 5 was such an unexpected comment and it wasn't difficult to 

 6 believe because of who said it or anything like that but 

 7 the circumstances were certainly highly unusual in front 

 8 of someone.  I mean it was just a little bit bizarre so I 

 9 did ask her, "Hey, did this actually happen?"

10 Q.  So now I think I understand what you're saying 

11 is that the allegation just didn't seem -- you weren't 

12 sure so you confirmed it with Holly?

13 A.  Correct.

14 Q.  Okay.  And what did Holly tell you about that 

15 event?

16 A.  She acknowledged that it had happened.

17 Q.  Okay.  So at that point you certainly believed 

18 her; is that correct?

19 A.  Yes.

20 Q.  Okay.  And do you go and tell your mom?

21 A.  No.

22 Q.  Do you go and confront Max?

23 A.  No.

24 Q.  Do you call the authorities?

25 A.  No.
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 1 Q.  Did you feel you could call the authorities?

 2 A.  Based on the upbringing that I had within the 

 3 church, I felt very strongly that my responsibility was 

 4 to take those matters of concern to the Elders.

 5 Q.  And is that based on something that you read 

 6 in any of the literature of Jehovah's Witnesses?

 7 A.  Not that I can recall at this time.  However, 

 8 I do recall that that sentiment was heavily indoctrinated 

 9 in us while we were growing up.

10 Q.  You know, you said that at your deposition as 

11 well.  I asked you at that time -- so I asked you the 

12 question, "Is that something you read, that you can't 

13 report to the authorities?"  Do you recall your answer?  

14 You said the exact same thing you said today, "Not that I 

15 recall off the top of my head."  And then you and I 

16 engaged in a series of questions.  Do you recall those 

17 questions we engaged in?  

18 A.  (Witness nodded.)

19 Q.  Okay.  Let me refresh your recollection.  I 

20 said -- and this is Page 51 -- "If you were the victim of 

21 a crime -- suppose someone stole your car.  Would you 

22 call the police?"  Your response was, "It would depend on 

23 whether the person who stole the car was a member of the 

24 congregation or not."  And I said, "So if the person was 

25 a member of the congregation, it's your understanding 
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 1 that if they stole your car you couldn't call the 

 2 police?"  Your answer was that you should take it to the 

 3 Elders first.

 4 And then I went even further.  I said, "Okay" -- 

 5 Line 13, Page 52 -- "if a member of the faith stabs you 

 6 with a knife, do you call the Elders or do you go to the 

 7 police?"  And your response was, "You call the police" -- 

 8 I'm sorry -- 

 9 MR. LEONOUDAKIS:  Objection.  

10 MR. TAYLOR:  I apologize.  

11 BY MR. TAYLOR:  

12 Q.  Your response was you call the Elders if 

13 someone stabs you.  You said that you would call the 

14 Elders.  And then I said, "Is that something you ever 

15 read?"  Your response, "Not that I recall."  And so is 

16 that still how you feel today?

17 A.  It is.  And I think that based on the 

18 testimony that we've heard from both Mr. Chapel and 

19 Mr. Herberger, it's pretty evident that there is a very 

20 prescribed way that situations within the congregation 

21 should be handled.  That prescription of handling matters 

22 doesn't stop at the Elders, that is also expected of the 

23 congregation members as well.

24 Q.  You know, I appreciate you answering that way 

25 because now I think it's going to allow you and me to 

MARSHALL & MARSHALL REPORTING SERVICE
POLSON, MONTANA  (406) 883-5237



                                                       Page 240

 1 talk about something that happened in 1997 in Nebraska.  

 2 So now in 1997 in Nebraska, correct me if I'm wrong, you 

 3 were married to an individual named Marco Nunez?  

 4 MR. LEONOUDAKIS:  Objection, your Honor.

 5 THE COURT:  Would you approach.  

 6 (Whereupon, a discussion was then had off the 

 7 record.)

 8 BY MR. TAYLOR:  

 9 Q.  Ms. McGowan, you just mentioned that in the 

10 faith of Jehovah's Witnesses you're indoctrinated not to 

11 go to the police.  When did you leave the faith of 

12 Jehovah's Witnesses?

13 A.  I was dis-fellowshipped in -- it was either 

14 2004 or 2005.

15 Q.  Were you dis-fellowshipped after Max was 

16 dis-fellowshipped?

17 A.  I believe so.

18 Q.  So you were in the faith until 2005.  Prior to 

19 2005 had you ever had occasion to go to the authorities 

20 in connection with --

21 MR. LEONOUDAKIS:  Objection, your Honor, 

22 exact line of questioning.  

23 THE COURT:  She can answer that.  His 

24 question is, "Have you ever had occasion to go to the 

25 authorities?"
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 1 A.  I guess I don't understand what that question 

 2 means.

 3 BY MR. TAYLOR:  

 4 Q.  Have you ever reported a crime to the 

 5 authorities prior to 2005 when you left the faith of 

 6 Jehovah's Witnesses?

 7 A.  Have I reported a crime?  

 8 Q.  Yes.  

 9 A.  No.

10 Q.  How about 2002 in connection with one of your 

11 children?

12 A.  With one of my children.  In 2002, no.

13 Q.  Did you report your husband to the authorities 

14 in 2002?  

15 MR. LEONOUDAKIS:  Objection, your Honor.

16 THE COURT:  Well, let's come back up to the 

17 Bench.  

18 (Whereupon, a discussion was then had off the 

19 record.)

20 BY MR. TAYLOR:  

21 Q.  Let's try 2000.  Do you ever recall going to 

22 the authorities in the year 2000 to report an allegation?

23 A.  In 2000?  

24 Q.  Uh-huh.  

25 A.  Not that I recall.
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 1 Q.  How about 2001?

 2 A.  Not that I recall.

 3 Q.  How about 2002?

 4 A.  Not that I recall.

 5 Q.  2003?

 6 A.  I -- making a report to the authorities?  

 7 Q.  Yes, contacting the authorities in connection 

 8 with a crime?

 9 A.  I had taken my children to a -- I don't know 

10 how to describe it.  It's an organization in Missoula who 

11 does forensic interviews.  And as a followup they 

12 recommended that I contact the police.

13 Q.  And did you contact the police?

14 A.  I did.

15 Q.  Okay.  So the testimony that you just gave the 

16 jury that Jehovah's Witnesses don't go to the police, 

17 that they go to the Elders to handle matters, an 

18 allegation arose within your family and you went to a 

19 clinic and then the police?

20 A.  I believe you have misquoted me.  I did not 

21 say that the Jehovah's Witnesses do not go to the police.  

22 What I said is that the expectation is that they would 

23 first go to the Elders.  That's what I said.

24 Q.  Did you first go to the Elders in 2003 when 

25 you had an allegation arise in your home?
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 1 A.  The Elders were fully aware of the divorce 

 2 situation that I was going through.

 3 Q.  Okay.  That's a different question than the 

 4 one I asked.  I appreciate that answer but the question I 

 5 asked was, did you go to the authorities before you 

 6 talked to the Elders or after?

 7 A.  I don't recall which way it went first but I 

 8 do recall approaching the Elders.  In fact, I approached 

 9 Glenn Wilson at the recommendation of my attorney to ask 

10 for a letter supporting custody.

11 Q.  So you already had an attorney even before you 

12 contacted the Elders?

13 A.  I was going through a divorce, yes.

14 Q.  And an allegation was made -- did you ever 

15 tell the Elders about the allegation?

16 A.  I did.

17 Q.  Okay.  And a report was made to the 

18 authorities also?

19 A.  Correct.

20 Q.  Okay.  And is that atypical of what happens in 

21 the faith of Jehovah's Witnesses or is that something 

22 that happens -- have you ever seen any other incidents of 

23 reports going to the authorities by Jehovah's Witnesses?

24 A.  I'm sure there are instances.

25 Q.  So the testimony that you can't go to the 
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 1 authorities, that's not exactly the truth, is it?

 2 A.  I never said that you can't go to the 

 3 authorities.

 4 Q.  That you're indoctrinated in literature that 

 5 you can't -- 

 6 A.  That you should first take your matters to the 

 7 Elders.

 8 Q.  Okay.  And that's in literature that you can't 

 9 find?

10 A.  It's been a long time since I've had 

11 publications, yes.

12 Q.  Let's go back to 1998.  In 1998 did you set up 

13 a meeting with Don in connection with the allegation 

14 involving Holly and Max?

15 A.  I believe I testified to that earlier.

16 Q.  Okay.  I appreciate that but you can answer 

17 it.  

18 A.  Yes.

19 Q.  Okay.  So you did set up that meeting.  At the 

20 time you weren't a member of Thompson Falls Congregation, 

21 were you?

22 A.  I guess I would be considered a visiting 

23 member.

24 Q.  What's a visiting member?

25 A.  Well, that's where I was attending my 
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 1 religious services for an extended period of time.

 2 Q.  So you know in the faith of Jehovah's 

 3 Witnesses, if you're a member, there is something called 

 4 a publisher's record card that follows you?

 5 A.  Yes.

 6 Q.  And so did that follow you to --

 7 A.  I don't know how that works in situations 

 8 where it's not a long-term move.

 9 Q.  So you just came up and then you had your baby 

10 and you went back?

11 A.  Correct.

12 Q.  Okay.  And at the time you came up, did you 

13 know whether Don was an Elder or not?

14 A.  I don't recall specifically when he was 

15 appointed, no.

16 Q.  So when you set this meeting up, you don't 

17 know if he was an Elder or wasn't?  

18 A.  To the best of my recollection he was.

19 Q.  And that's based on what, what piece of 

20 evidence?

21 A.  What piece of evidence?  

22 Q.  Yes.  

23 A.  My recollection.

24 Q.  Okay.  And if your recollection is incorrect 

25 then and Don wasn't an Elder, you would have to accede to 
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 1 that, right?

 2 A.  I'm sorry?  

 3 Q.  Well, if your recollection is incorrect and 

 4 Don has testified that he was not an Elder until after 

 5 your child was born, then your recollection is incorrect?

 6 A.  Then my recollection would be incorrect.

 7 Q.  At the meeting did you tell Don that Max was 

 8 fondling Holly's breasts or did Holly say it?

 9 A.  As I recall is that I explained to Don the 

10 reason why I had asked to meet with him was because of 

11 what Carmen had shared with me.

12 Q.  And did Don talk to Holly in front of you?

13 A.  Yes.

14 Q.  Okay.  Did Peter talk to Don in front of you?

15 A.  I don't recall.

16 Q.  Okay.  Do you recall Peter being in that 

17 meeting?

18 A.  Not with a degree of certainty that I can say 

19 absolutely.

20 Q.  Okay.  So we don't know if Peter was there 

21 now?

22 A.  I believe he was but I don't remember any 

23 specifics that would -- that I could refer back to and 

24 say, no, he was definitely there because of "X."  I don't 

25 remember.
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 1 Q.  And now I think your testimony today was that 

 2 at that next mid-week meeting you were at the meeting at 

 3 the Kingdom Hall from 7:30 or seven o'clock until nine 

 4 o'clock or so when after that time Holly had a meeting 

 5 with the Elders?

 6 A.  I believe that my testimony was that within 

 7 the next several weeks or couple of weeks, I think.  I 

 8 don't remember specifically if it was the next meeting 

 9 immediately but it was relatively soon after.

10 Q.  Okay.  Now at Holly's deposition Holly 

11 testified that it was at the very next meeting.  So if 

12 that was her recollection, is it wrong?

13 A.  I would not have any reason to question that.

14 Q.  Okay.  Now, Holly goes into a room with the 

15 Elders to talk about this situation.  You don't really 

16 know what was said between them, do you?

17 A.  I do not.

18 Q.  And how did you follow up after that meeting 

19 with Holly?

20 A.  So it was a little while before I saw her 

21 again and so when I asked her the next time -- or I'm 

22 assuming it was the next time.  I don't remember exactly 

23 when that was.  I asked her how everything went and I 

24 believe what I shared with everybody earlier was that she 

25 was pretty hesitant to share any information with me and 
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 1 had said, "Well, basically they're saying that you're 

 2 trying to cause problems."

 3 Q.  "You" meaning Holly or you?

 4 A.  Me.

 5 Q.  You were causing the problems?

 6 A.  Right.

 7 Q.  So the counsel that we heard about that was 

 8 given to Holly, they also told Holly that you were 

 9 causing problems?

10 A.  That was my understanding of the response that 

11 I got from Holly when I asked how things went.

12 Q.  Okay.  And how soon after your child was born 

13 did you go back to Nebraska?

14 A.  A month or two but I don't remember 

15 specifically.

16 Q.  Okay.  And when you got back to Nebraska did 

17 you call Holly and say, "Hey, how are things going?  Is 

18 stepdad still trying to touch you?"

19 A.  I didn't.

20 Q.  So if you didn't do that in '98, how about 

21 '99?  Did you say, "Hey, what's going on?  Everything 

22 okay?"

23 A.  No, I didn't.

24 Q.  Okay.  At a certain point Holly then moves 

25 with you, is that correct, to Nebraska?
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 1 A.  For awhile, uh-huh.  

 2 Q.  Okay.  And is that around 1999 or so?

 3 A.  That sounds about right.

 4 Q.  Okay.  And in 1999 was Holly a member of the 

 5 faith?

 6 A.  I'm not sure when Holly was baptized.

 7 Q.  I think her testimony was that she was 

 8 baptized around 2000 approximately.  So around that time 

 9 were you attending your congregation in Nebraska?

10 A.  I was.

11 Q.  Okay.  And how long did Holly stay with you in 

12 Nebraska?

13 A.  I don't recall.  A few months but I don't 

14 recall how long.

15 Q.  Okay.  And did there come to be another 

16 occasion --

17 MR. TAYLOR:  Your Honor, I think we should 

18 approach before I ask this question so as not to --

19 THE COURT:  I'd appreciate it.  

20 (Whereupon, a discussion was then had off the 

21 record.)

22 BY MR. TAYLOR:  

23 Q.  So in or around 2000 did you become aware of a 

24 situation that involved Holly and a report to the 

25 authorities?

MARSHALL & MARSHALL REPORTING SERVICE
POLSON, MONTANA  (406) 883-5237



                                                       Page 250

 1 A.  Yes.

 2 Q.  Okay.  And at that time Holly was in the 

 3 faith.  Did she take it to the Elders first or did she 

 4 just go to the authorities?

 5 A.  I believe she -- I believe she went to the 

 6 authorities first but I don't know.  I wasn't with her so 

 7 I don't know.

 8 Q.  Okay.  So immediately after she went to the 

 9 authorities didn't you meet her?

10 A.  Immediately?  

11 Q.  You were called, correct?

12 A.  I was.

13 Q.  Okay.  And were you called within 24 hours of 

14 her calling the authorities?  

15 MR. LEONOUDAKIS:  Objection, he's 

16 established what she told.  

17 THE COURT:  Sustained.  

18 MR. TAYLOR:  Well, her testimony was just 

19 that she doesn't know if she called the Elders but 

20 proximity of time will explain it.  

21 THE COURT:  Not by the question you just 

22 asked it won't.  

23 MR. TAYLOR:  Okay.  Let me see if I can get 

24 to it a different way.  

25
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 1 BY MR. TAYLOR:  

 2 Q.  So there was an event that occurred that 

 3 resulted in Holly calling the authorities in --

 4 THE COURT:  Counsel, would the way to ask it 

 5 be, "Do you know in that instance whether she went to the 

 6 authorities or to the Elders first?"  Isn't that the 

 7 relevant question?  

 8 MR. TAYLOR:  Sure.  

 9 BY MR. TAYLOR:  

10 Q.  Do you know, in connection with that event, 

11 whether Holly went to the Elders or the authorities 

12 first?

13 A.  I believe she went to the authorities first.

14 Q.  Okay.  Let's go back now to the 1998 meeting 

15 because I think we've established that Jehovah's 

16 Witnesses go to the authorities if they so desire.  Would 

17 you agree?

18 A.  That is certainly -- no one tells them -- I 

19 think I've already said that.  No one said that they 

20 can't go.  What I recall of the teachings that I grew up 

21 with was that first you take matters to the Elders.

22 Q.  But in your own personal experience --

23 MR. LEONOUDAKIS:  Your Honor.  Would you 

24 instruct the jury this has nothing to do with the 

25 allegations in the lawsuit.  
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 1 THE COURT:  All right.  We've already 

 2 covered the subject.  We've all agreed we're going to 

 3 move on.  

 4 MR. TAYLOR:  Okay.  

 5 BY MR. TAYLOR:

 6 Q.  Okay.  Let's go back to the 1998 meeting.  At 

 7 that point you become aware that Max potentially has 

 8 committed child sexual abuse against your sister.  And in 

 9 2002 you return back to Montana.  Armed with that 

10 knowledge you set up a baby-sitting arrangement with your 

11 mom; is that correct?

12 A.  I think what needs to be understood is that 

13 based on the faith that I held -- and I think that Don 

14 Herberger touched on this as well -- based on the faith 

15 that I held at that time, if you take a matter to the 

16 congregation Elders and they have the opportunity to work 

17 with the person, for them to either be -- for it to be 

18 addressed, for them to be reproved, dis-fellowshipped, 

19 whatever it might be, they worked with that person in 

20 order to gain repentance.  I had no reason to believe 

21 that, based on the faith that I held, that the situation 

22 that happened with Holly had not been fully resolved.

23 MR. TAYLOR:  Your Honor, I would ask her to 

24 answer my question, please.  

25 A.  I am answering your question.  
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 1 THE COURT:  If I can interrupt.  It will go 

 2 more smoothly if you just listen to the specific question 

 3 and try to answer that question.  The question was, when 

 4 you returned to Montana did you set up a baby-sitting 

 5 relationship with your mother.  

 6 A.  Yes.

 7 BY MR. TAYLOR:

 8 Q.  Okay.  And based on your answer I would assume 

 9 that you believed that Max had repented?  Is that the 

10 proper term?  You assumed that he was a changed person?

11 A.  I had no reason to believe that he hadn't.

12 Q.  Okay.  If you had thought that he wasn't a 

13 changed person and that he had continued in that 

14 practice, would you have continued to allow Alexis to 

15 baby-sit over there?

16 A.  If I felt that he was unrepentant and had not 

17 changed his ways?  

18 Q.  Yes.  

19 A.  No.

20 Q.  Okay.  Well, that brings us to 2004.  When the 

21 congregation dis-fellowshipped Max and now you became 

22 aware that the congregation felt that he was unrepentant, 

23 that he had not changed his ways, and you also became 

24 aware that Peter had been abused by Max -- so now we know 

25 that he's unrepentant.  And in 2004, after his 
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 1 dis-fellowship, did you continue to keep a baby-sitting 

 2 arrangement with Alexis and Joni?

 3 A.  I believe your conflating some things there.  

 4 So I think that what had been clearly established is that 

 5 what Max had done was not general knowledge.  It was done 

 6 in secrecy.  When he was dis-fellowshipped, the 

 7 congregation and outside people were not informed of what 

 8 he had done.  So there was no basis for me, when he was 

 9 dis-fellowshipped in 2004, to have any idea what he had 

10 been dis-fellowshipped for.  

11 Later I believe -- and it wasn't until 

12 significantly later -- that my brother had mentioned that 

13 there was -- it was when he was asking if he could -- it 

14 would be okay for him to stay in our apartment is the 

15 timeline that I recall.  And at that time there was a 

16 very brief conversation about what was going on and he 

17 had said, "I'm just" -- "I'm tired of the stuff that is 

18 going on with Joni and Max and I want to move out."

19 Q.  Have you taken classes in the study of the 

20 law?

21 A.  I have.

22 Q.  You have.  And you know one of the techniques 

23 witnesses use is to not answer questions, they talk a 

24 lot.  And I just want to go back to your deposition.  You 

25 were deposed on January 10th of 2018.  At that time, 
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 1 before you were deposed, you took an oath to tell the 

 2 truth just like the one you took in this courtroom?

 3 A.  Yes.  

 4 Q.  Do you recall that deposition?

 5 A.  Yes.

 6 Q.  And so I just want to play for you an excerpt 

 7 of what you said at the deposition because your testimony 

 8 today is that in 2004 you didn't really know why Max was 

 9 dis-fellowshipped but let's look at your deposition.  

10 MR. TAYLOR:  Jared, what page?  Page 98, 

11 Line 17.

12 (Whereupon, the video was played and then the 

13 following proceeding was had:)

14 BY MR. TAYLOR:  

15 Q.  Let me ask you a follow-up question.  Did you 

16 talk to any of the Elders about the arrangement you had 

17 in place allowing Joni to baby-sit Lexi?

18 A.  I don't believe so.

19 Q.  Okay.  Did you call Watchtower Bible Tract 

20 Society in New York and ask them about whether 

21 baby-sitting was a good idea?

22 A.  No.

23 Q.  Okay.  Did you call CCJW, the congregation --  

24 Christian Congregation of Jehovah's Witnesses in 2004 or 

25 thereafter to have any input on whether or not it would 
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 1 be wise or good to allow Joni to baby-sit Lexi?

 2 A.  Repeat that last question, I'm sorry.

 3 Q.  Well, did you contact anybody in New York at 

 4 any of these two corporate defendants about the 

 5 baby-sitting arrangement?

 6 A.  In?  

 7 Q.  2004.  

 8 A.  No.

 9 Q.  And I think your testimony earlier was -- 

10 well, after the '98 event you believed he was repentant 

11 so you continued to allow your children to associate with 

12 Max.  And now if in 2004 you learn he's unrepentant and 

13 you continue to allow to let your children --

14 A.  I didn't say that I learned that in 2004.  And 

15 that's not -- you asked multiple questions but it was not 

16 specific to when I learned.

17 Q.  Okay.  Your attorneys certainly will redirect 

18 you.  Okay.  

19 A.  They're not my attorneys.

20 Q.  Oh, I'm sorry, the attorneys for the 

21 plaintiffs will certainly have the opportunity to 

22 rehabilitate your testimony.  Let's move forward.  

23 So 2005 comes around.  When is the earliest time 

24 that you know that Max has an allegation of abuse against 

25 Peter?  When did you first learn that?  
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 1 A.  That is -- it would have been either 2005 or 

 2 2006.  And the term "allegation" is -- I'm not sure that 

 3 that's correct.  This is where you cut me off earlier but 

 4 what I was explaining was that Peter never came to me and 

 5 said, "Look, this is what Max did to me."  What Peter had 

 6 said -- and I believe that this is what the deposition 

 7 reflects as well -- was that there was an attempt at.  

 8 And I don't remember specifically what Peter had said 

 9 that Max had attempted but that was when he was -- he was 

10 over everything.  He was tired of the circumstances with 

11 Joni and Max and he wanted to move out.

12 Q.  I want to take you to your deposition 

13 testimony, Page Number 98.  And, again, this is the same 

14 deposition where you swore to us at the time you were 

15 telling the truth.  My question to you is, "So in 

16 2004/2005 -- now you knew that Max had abused Holly or 

17 attempted to fondle her.  You also knew that Max had 

18 attempted to fondle or did fondle Peter?"  Your answer, 

19 "Uh-huh.

20 "And that Max had been dis-fellowshipped from the 

21 congregation --

22 "Uh-huh.

23 " -- as a result of these allegations?  Did you 

24 stop the babysitting arrangement at that point?"  And 

25 then that is when you said, "Yes."  
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 1 Now, in the faith of Jehovah's Witnesses, when a 

 2 person is dis-fellowshipped it becomes known not why they 

 3 were dis-fellowshipped but that the person is 

 4 dis-fellowshipped because we cease association with him; 

 5 isn't that true?

 6 A.  That is correct.

 7 Q.  Okay.  So when is the earliest that you knew 

 8 that Max was out in this position where he could no 

 9 longer associate with other Witnesses?

10 A.  I don't recall specifically.  

11 Q.  In fact, soon after Max was dis-fellowshipped 

12 you were dis-fellowshipped?

13 A.  I believe so.  Again, I don't remember exactly 

14 what the timeline was.

15 Q.  Okay.  Every time Alexis was over at Joni's 

16 house was it with your knowledge?

17 A.  Yes.

18 Q.  Was it with your permission?

19 A.  Yes.

20 Q.  At any point between 2004 and 2008 did you 

21 decide, "You know what, I know these allegations are out 

22 there and I'm not going to allow my child" -- actually 

23 your children -- "to visit with Max"?

24 A.  I had discussed with my mom, who insisted that 

25 there was -- that everything was completely false, but I 
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 1 had discussed with her I would feel much more comfortable 

 2 when my kids went to her place that Max was not there.

 3 Q.  But you understood that there would be 

 4 occasions when Max would be there?

 5 A.  You know, usually my mom would say -- and I 

 6 can't say that -- again, because I wasn't there so I 

 7 don't know and I don't want to say that he was never 

 8 there.  Obviously he was.  But my mom would say, "Oh, you 

 9 know, Max is going to go to Idaho this weekend to see his 

10 family, can the kids come over and see me" or "Max is 

11 gone to Mexico for this period of time."

12 Q.  So you were relying on your mother then to 

13 protect Lexi from Max?

14 A.  I was.

15 Q.  Okay.  

16 MR. TAYLOR:  No further questions.  

17 THE COURT:  Any questions?  

18 MR. LEONOUDAKIS:  Nothing from the 

19 plaintiffs, your Honor.

20 THE COURT:  Pardon?  

21 MR. LEONOUDAKIS:  No, sir.

22 THE COURT:  All right.  I think that -- just 

23 so that the jury is clear, although Ms. McGowan- 

24 Castleberry is a party to this action, she is not 

25 represented at this point by any attorney.  You may step 
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 1 DIRECT EXAMINATION

 2 BY MS. DeSOTO:  

 3 Q.  Michael, can you please introduce yourself to 

 4 the jury.  

 5 A.  My name is Jose Migel Benavides.

 6 Q.  Do you go by Mike?

 7 A.  I do.

 8 Q.  Where do you live?

 9 A.  Grand Island, Nebraska.

10 Q.  Are you nervous?

11 A.  Yes, I am.

12 Q.  Okay.  I'm a super fast talker so if I talk to 

13 fast that really says something.  

14 A.  Okay.  

15 Q.  So if you can just talk a little bit more 

16 slowly so the jury can hear everything you say.  Who 

17 lives with you in Nebraska?

18 A.  My wife and my three children.

19 Q.  And what's your wife's name?

20 A.  Sarah Benavides.

21 Q.  How long have you been married?

22 A.  Three years.

23 Q.  And who are your children?

24 A.  Gideon, Malachi and Xavier.

25 Q.  And is Xavier your child with Sarah?
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 1 A.  Yes.

 2 Q.  And who is the mother of Gideon and Malachi?

 3 A.  Holly McGowan.

 4 Q.  Okay.  How long were you married to Holly?

 5 A.  Seven years.

 6 Q.  And what was the day on which you got married?

 7 A.  January 9, 2003.

 8 Q.  Okay.  And what was the date of your divorce?

 9 A.  March 2010 --

10 Q.  Okay.  

11 A.  -- is when was it finalized.  

12 Q.  Okay.  So when we talk today it's going to be 

13 really important that you don't answer anything about 

14 conversations that you had during the time period that 

15 you were married, okay?

16 A.  Okay.

17 Q.  So I will try to preface my questions with 

18 something that gives you that guidance but if I forget to 

19 do that, you can just keep in your head that everything 

20 I'm asking you has to be either before you were married 

21 or after you were married.  

22 A.  Okay.

23 Q.  Okay.  How did you meet Holly?

24 A.  Through the congregation in Fremont, Nebraska.

25 Q.  So are you a Jehovah's Witness?
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 1 A.  No, I'm not.  

 2 Q.  Did you used to be a Jehovah's Witness?

 3 A.  Yeah, I did.

 4 Q.  And at the time of your marriage to Holly were 

 5 you a Jehovah's Witness?

 6 A.  Yes.

 7 Q.  Okay.  Before you were married to Holly did 

 8 she tell you about the abuse that she suffered at the 

 9 hands of Max Reyes?

10 A.  Yes.

11 Q.  And when was that?

12 A.  2002.

13 Q.  Before marriage?

14 A.  Before marriage, yeah.

15 Q.  What did she tell you?

16 A.  She said that she was molested at the hands of 

17 her stepfather.

18 Q.  Okay.  Did she describe any of the way she 

19 felt about it or the injuries that she suffered as a 

20 result of it?

21 A.  Yes, she did.

22 Q.  What did she tell you?

23 A.  Just as far as depression, anxiety, strained 

24 relationships, having trouble with family relationships.

25 Q.  And she disclosed all that prior to your 
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 1 marriage?

 2 A.  Yes.

 3 Q.  The other thing is that I have to finish my 

 4 question before you give an answer so we don't -- because 

 5 Barb is taking down everything and so we need her to be 

 6 able to, okay?

 7 A.  My apologies.

 8 Q.  I do it, too.  Prior to your marriage to 

 9 Holly, did she go to counseling that you know of?

10 A.  No.

11 Q.  Okay.  But she had talked to you about -- she 

12 had talked to you about the injuries that she suffered at 

13 the hands of Max?

14 A.  Yes.

15 Q.  Did you know that Holly wrote a letter to the 

16 congregation in Thompson Falls?

17 A.  Yes.

18 Q.  And did you actually see the letter before it 

19 was sent?

20 A.  Yes.

21 Q.  Okay.  After you were married, did you have 

22 any discussions with Holly relating to the abuse?  

23 MR. SMITH:  Your Honor, this is privileged 

24 spousal communications.

25 THE COURT:  It does sounds like spousal 
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 1 privilege.  

 2 MS. DeSOTO:  I'm sorry, after the marriage 

 3 was over.  

 4 THE COURT:  Okay.  

 5 MS. DeSOTO:  I'm sorry, I was missing that 

 6 one little preposition there.  

 7 MR. SMITH:  Your Honor, the witness is 

 8 talking about --

 9 THE COURT:  If there are communications that 

10 happened during the marriage, privilege applies.  

11 MS. DeSOTO:  Right.  

12 MR. SMITH:  Your Honor, that's what she is 

13 getting into.  She is talking about the letter written 

14 during the marriage.  

15 MS. DeSOTO:  I just asked if he had seen it.  

16 That is not a communication that was privileged, she sent 

17 it to other people.

18 THE COURT:  If that's the objection, the 

19 objection is overruled.  

20 MS. DeSOTO:  Okay.  

21 BY MS. DeSOTO:  

22 Q.  But you did see the letter?

23 A.  I did.

24 Q.  Okay.  So you were aware of its contents in 

25 2004?
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 1 A.  Yes.

 2 Q.  After you were divorced from Holly -- so you 

 3 got divorced in 2010?

 4 A.  Yes.

 5 Q.  After you were divorced, did you have any 

 6 other conversations with Holly about the sexual abuse 

 7 that she suffered from Max Reyes?

 8 A.  Yes.

 9 Q.  And when was that?

10 A.  There is just one conversation that we had.

11 Q.  When was that?

12 A.  In 2012.

13 Q.  And what did she tell you?

14 A.  She told me that she -- we had a discussion 

15 about our children and their involvement in the religion 

16 and then we had a discussion about her suing the 

17 Witnesses.

18 Q.  And when you say "suing the Witnesses," do you 

19 mean the Jehovah's Witnesses?

20 A.  Yes.  I'm sorry, yes, the Jehovah's Witnesses.

21 Q.  And so in 2012 she told you she was planning 

22 to sue the Jehovah's Witnesses?

23 A.  Yes.  

24 MS. DeSOTO:  That's all I have, your Honor.

25 THE COURT:  Any cross? 
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 1 MR. SMITH:  Yes, your Honor.

 2 CROSS-EXAMINATION

 3 BY MR. SMITH:  

 4 Q.  We've never met before today, have we?

 5 A.  No.

 6 Q.  No one in this case has had an opportunity to 

 7 talk to you before today?

 8 A.  No.

 9 Q.  You're not here under a subpoena, are you?

10 A.  No.

11 Q.  You voluntary came here today?

12 A.  Yes.

13 Q.  Fair to say you've got an ax to grind against 

14 your ex-wife?

15 A.  Not fair at all.

16 Q.  You all had some custody battles?

17 A.  We have.

18 Q.  You've got your kids this week, right?  

19 A.  I have my kids -- my children, yes.

20 Q.  You didn't tell Holly you were coming up here 

21 and leaving the kids with somebody else, did you?

22 A.  No.

23 Q.  You wanted this to be a bit of a surprise, 

24 didn't you?

25 A.  No, I figured she knew.
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 1 Q.  Why did you figure she knew?

 2 A.  I remember where -- it's my understanding that 

 3 there was some kind of disclosure as to who was going to 

 4 be --

 5 Q.  That's what you would expect, right?

 6 A.  Right.

 7 Q.  But you didn't disclose it, did you?

 8 A.  No.

 9 Q.  Fair to say you've spent a bit of time talking 

10 with some of these lawyers?

11 A.  A small bit, yes.

12 Q.  A small bit.  You met with them last night, 

13 didn't you?

14 A.  Yes, I did.

15 Q.  You met with them for a couple of hours, 

16 didn't you?

17 A.  No.

18 Q.  You talked about what you were going to 

19 testify to today?

20 A.  Yes.

21 Q.  And they told you how very, very important it 

22 was that you say something happened in 2012, didn't they?

23 A.  No.

24 Q.  They didn't talk about what you were going to 

25 say about 2012?
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 1 A.  No, they basically just asked me a lot of 

 2 questions.

 3 Q.  But when you talked to those lawyers, they 

 4 really zeroed in on 2012, didn't they?

 5 A.  No, I brought that up.

 6 Q.  Okay.  Not only did you meet with them last 

 7 night, they've come to visit you over in Nebraska, right?

 8 A.  No, I never met them before last night.

 9 Q.  You've talked with them?

10 A.  I've spoken to them, yes.

11 Q.  You spoke with them a number of times?

12 A.  A few.

13 Q.  Who all have you spoken with?  

14 A.  Joel Taylor.

15 Q.  How many times did you speak to Mr. Taylor?

16 A.  Three, four maybe.

17 Q.  When is the first time he contacted you?

18 A.  When I actually answered the phone --

19 Q.  Let me break that down.  When was the first 

20 time he contacted you?

21 A.  A few months ago.

22 Q.  A few months ago?

23 A.  Yes.

24 Q.  Are you paying to come up out of your own 

25 pocket?
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 1 A.  I am not.

 2 Q.  Who is paying you for your paid trip to come 

 3 up here?

 4 A.  They are -- Joel.

 5 Q.  You mean the lawyer that's in here today?

 6 A.  Yes, sir, Joel Taylor.

 7 Q.  He's actually paying you to be here?

 8 A.  No, he's not.  He's paying my expenses.

 9 Q.  Okay.  Those include your flight?

10 A.  Yes.

11 Q.  Flying your wife up here?

12 A.  Yes.

13 Q.  So he's covering your expenses while you're 

14 here?  

15 A.  Yes.

16 Q.  When you and Holly -- well, is it fair to say 

17 you have observed Holly's depression and anxiety?

18 A.  Yes.

19 Q.  Do you understand the difference between 

20 somebody bringing criminal charges and somebody bringing 

21 a civil lawsuit?

22 A.  Yes.

23 Q.  You understand there is a difference?

24 A.  I believe I do, yes.

25 Q.  And you understand this is a civil lawsuit?
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 1 A.  Yes.

 2 Q.  You talked about how Mr. Taylor is paying for 

 3 you to fly up here, correct?

 4 A.  Yes.

 5 Q.  He's paying for your wife to fly up here?

 6 A.  Yes.

 7 Q.  He's paying for you all to stay somewhere?

 8 A.  Yes.

 9 Q.  He's paying for your meals, correct?

10 A.  Yes.

11 Q.  Did he pay for your kids to come up here, too?  

12 A.  No.

13 Q.  Anything else he's paying for?

14 A.  No.

15 Q.  Stipend, cash-spending money, anything like 

16 that?

17 A.  No.

18 Q.  How is he reimbursing you?  Is he paying for 

19 that on his own credit card or is he giving you cash?

20 A.  Actually I put some of it on my credit card.

21 Q.  Okay.  You're expecting them to write you a 

22 check or have they already done that?

23 A.  No, they have not.  

24 MR. SMITH:  Pass the witness.  

25 THE COURT:  Any redirect?  
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 1 MS. DeSOTO:  No, your Honor.

 2 THE COURT:  Thank you, Mr. Benavides.  You 

 3 may step down.  You are excused and you may either remain 

 4 in court or leave as you wish.  

 5 THE WITNESS:  Thank you.  

 6 THE COURT:  All right.  Any other witnesses?  

 7 MS. DeSOTO:  We have no more witnesses, your 

 8 Honor.  Defense rests.  

 9 THE COURT:  No rebuttal witnesses?  

10 MR. SMITH:  No rebuttal witnesses, your 

11 Honor.

12 THE COURT:  All right.  That completes the 

13 testimony and evidence in this case.  And we're working 

14 hard and we will try to get these finalized as soon as 

15 possible and then call you back.  So we're going to ask 

16 you to retire to the jury room and hopefully the delivery 

17 of doughnuts will be forthcoming soon.  

18 And, Counsel, you had a few modifications to make 

19 and so forth.  As soon as you have completed that, would 

20 you let me know and we can reconvene in the conference 

21 room.  

22 MS. DeSOTO:  Your Honor, may we approach 

23 just for one second?  

24 THE COURT:  Yes.  

25 (Whereupon, a discussion was then had off the 
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 1 minutes is probably enough for you.  All right.  So we 

 2 are going to release you to the jury deliberations room 

 3 and probably around 12:20 or 30 we'll have the bailiff 

 4 knock on the door and ask you if you're ready to come 

 5 back and then call you back for the closing statements.  

 6 All right.  

 7 (Whereupon, a break was taken in the proceeding.)

 8 AFTERNOON SESSION, WEDNESDAY, SEPTEMBER 26, 2018

 9 (Whereupon, court was reconvened at 12:30 p.m., 

10 with all parties present, and the following proceeding 

11 was had:)

12 THE COURT:  Do counsel stipulate that the 

13 duly-impaneled jury and alternate are in the box?  

14 MR. SMITH:  Yes, your Honor.  

15 MS. DeSOTO:  Yes, your Honor.

16 THE COURT:  At the conclusion of closing 

17 statements we will release the jury to deliberate but, 

18 Ms. Kyle, I ask that you stay behind.  I have some 

19 additional instructions for you.  

20 MS. KYLE:  Okay.

21 THE COURT:  The plaintiff may make his 

22 closing statement.  

23 MR. SMITH:  Thank you, your Honor.  If it 

24 pleases the Court, Ladies and gentlemen of the jury.  

25 First of all, I want to begin by thanking you for serving 
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 1 jury duty.  As I told you during jury selection, I 

 2 recently served my jury duty in the town where I'm from.  

 3 I know the commitment it takes and the sacrifice it takes 

 4 and I want to thank you not just on behalf of me but, 

 5 most importantly, on behalf of the two young ladies that 

 6 this case is about.  They've waited a long time to be in 

 7 a courtroom where they can have their case heard and be 

 8 equal -- equal next to the large religious corporations 

 9 that are here on the defense side.  So thank you for 

10 that.  

11 If you will remember, at the beginning of this 

12 case I told you the evidence that I would present.  And I 

13 told you that this is a case about a church that knew 

14 about a child molester.  I think we've heard that 

15 evidence as we've sat through this trial.  And I also 

16 told you that this case is based on a Montana law that 

17 requires clergy members to report abuse, but in this 

18 particular case the clergy refused to follow the law.  

19 Now, I presented my case on behalf of my clients 

20 based upon the law that is called the Montana Mandatory 

21 Reporter Law.  And that's the reason we've prepared the 

22 facts as we presented them in this case.  

23 And I told you at the beginning of the case that 

24 the law involved three elements.  The first element was 

25 that it applies to clergy members.  And the second thing 
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 1 I told you is that it's triggered when a clergy member 

 2 knows about abuse or neglect.  And then the third thing 

 3 that happens is that that clergy member is required by 

 4 law -- they must report the abuse to the authorities. 

 5 Our case was based on two particular instances 

 6 when the Jehovah's Witnesses organization knew that 

 7 children were being exposed to a known child molester.  

 8 And we're going to go through those.  

 9 We talked about the 1998 report and we talked 

10 about the 2004 report.  Let me summarize something for 

11 you that is very, very important about this case and 

12 we're going to go through the details of why it's 

13 important and how we got to this.  All right.  

14 I first told you about the 2004 report.  I want 

15 you to know that plaintiffs have proven their case on the 

16 2004 report.  And this Court has found, as a matter of 

17 law, that the plaintiffs that I represent and the case 

18 we've put on is correct.  We are right and the defendants 

19 are liable for failing to follow the law in 2004.  And 

20 we're going to go through, in the instructions you have 

21 in front of you, where the Court has laid that out.  

22 Now, with respect to the 1998 report, here is what 

23 you're going to see that the Court tells you.  On the 

24 1998 report the Court is going to tell you that it's up 

25 to you to decide if the 1998 report happened but that if 
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 1 it happened, the defendants are liable.  So we've put on 

 2 that case and we've come to this point.  

 3 And now that we're at this point, this is how the 

 4 issues are framed for you.  For 2004 the Court has ruled 

 5 plaintiffs are right, defendants are liable.  For 1998 

 6 it's going to be up to you to determine if it happened 

 7 and if it happened, you will find that the defendants are 

 8 liable.  

 9 Now the evidence in this case showed that the 

10 Jehovah's Witnesses knew a church member was molesting 

11 children, but the clergy kept the abuse a secret instead 

12 of following the law.  And, as a result, Holly and Lexi 

13 were sexually abused.  

14 Now, you now know why I told you that the 

15 Jehovah's Witnesses knew they had a known child molester 

16 in their church.  And we don't have to go through this 

17 again but I just want to refer back to the evidence so 

18 that as you discuss this in the jury room and you start 

19 to think back, ask -- say, "Well, how do we know that 

20 they knew" so you can remember what the evidence is.  

21 Well, one of the ways we know what they knew and 

22 when they knew is we have this exhibit and it is Exhibit 

23 Number 1.  You'll have access to those exhibits.  It is 

24 the secret internal document from the defendants called 

25 the "Notice of Dis-fellowship."  And, remember, it's from 
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 1 2004.  It's got the name of the abuser.  It's got what he 

 2 did and it's got the details.  And it shows who knew 

 3 about it.  That's one of the ways we know what happened 

 4 in 2004.  

 5 We also know what happened in 2004 because we have 

 6 Holly's letter that she sent to the Elders.  And that's 

 7 going to be Exhibit Number 2 that you'll have a chance to 

 8 look at.  

 9 And then additionally we have Exhibit Number 3.  

10 And those are the notes from the local Elders to the 

11 defendant headquarters describing what they knew, who the 

12 known child molester was, who the victims were and the 

13 dates that they knew this information.  

14 I told you that the Jehovah's Witnesses kept this 

15 abuse secret instead of following the law.  And here's 

16 what is super, super important as we go through the facts 

17 and the verdict form.  This isn't a case where the 

18 defendants can come before you and say, "Well, we made a 

19 mistake."  This isn't a case where they're coming before 

20 you and saying, "There was an accident."  They haven't 

21 come before you and said, "Oh, we had a rogue employee 

22 that went and did something crazy."  No.  What the 

23 evidence has shown is that the Jehovah's Witnesses 

24 organization chose not to follow the law, they chose not 

25 to report a known child molester, and they chose not to 
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 1 protect children, including Holly and Lexi, from a known 

 2 child molester.  

 3 Now, I enjoyed being in Montana trying this case 

 4 for a lot of reasons.  But one of them relates to what 

 5 we're talking about here today is you have the 

 6 instructions and the verdict form in front of you.  And 

 7 so as a lawyer I like to not tell you -- I don't want to 

 8 tell you what I think, I want to be able to point to you 

 9 and tell you what the Court is telling you the law is.  

10 And you've got that in your hands.  

11 So what I'm going to do, as I go through this next 

12 part, I'm going to refer to that.  And you've got pens 

13 and pencils and you can take notes if you want.  At first 

14 I'm just going to kind of summarize the structure but if 

15 you want to take notes as I go through some specific 

16 questions, feel free to do that.  

17 The first thing I want to tell you -- and you have 

18 to verify this by looking at the last four pages that you 

19 have in front of you.  You will see on those last four 

20 pages that those are the verdict forms.  And those -- 

21 that's the form you will use to come up with your verdict 

22 in this case.  

23 And the reason I point this out to you right now 

24 is you will see that you're asking -- you'll be asked to 

25 fill out two verdict forms.  And the reason for that is 
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 1 you are actually hearing two separate cases today.  

 2 You're hearing Lexi's case and you're hearing Holly's 

 3 case and you will give two separate verdicts.  

 4 So if you start at four pages from the end, you'll 

 5 see the first verdict form that you'll fill out and 

 6 that's for Lexi.  You'll see her as "Alexis Nunez."  And 

 7 then the last two pages you'll see it says "Holly 

 8 McGowan."  And so you'll fill out those two separate 

 9 verdicts.  So let me go through those in an organized 

10 fashion and talk about those two separate cases that 

11 you're deciding.  

12 Okay.  First of all, let's talk about the first 

13 one you'll address, which is Lexi's case.  Here is what I 

14 want you to know about Lexi's case.  Lexi's case is based 

15 on the 2004 report.  This (indicating) is the chart we've 

16 used as we talked about the 2004 report.  And what I want 

17 you to remember about that is Lexi was abused -- you saw 

18 the timeline when she was abused.  And what I was wanting 

19 to point out to you through this case is that the 2004 

20 report -- it occurred while she was being abused. 

21 That report came while she was attending the Thompson 

22 Falls church.  It occurred while she was visiting -- 

23 during the time frame when she would interact and visit 

24 with Elders at the local church.  

25 I put this board (indicating) up at the beginning 
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 1 of the case as a structure to tell you what I was going 

 2 to prove.  And I think, as you followed along, you saw 

 3 what I did with witnesses is I had them confirm 

 4 everything on this board and we walked through it and we 

 5 confirmed everything that happened.  

 6 And you'll remember we walked through it 

 7 chronologically.  We talked about Peter notifying the 

 8 congregation Elders.  They followed up with Holly.  She 

 9 wrote her letter.  They didn't keep that confidential.  

10 They took it over here (indicating) to Max and told him 

11 about it.  He confessed.  The first thing they're told to 

12 do from the guys higher up is call legal.  They did that.  

13 Legal said, "Don't report."  

14 And remember we talked about their policy of 

15 saying, "If we tell you not to report, you better keep 

16 your mouth shut.  There will be punishment from God if 

17 you violate our policy."  Then we talked about how they 

18 confirmed what they knew and when they knew it with these 

19 documents going back and forth from one of their other 

20 corporations.  

21 That is what I told you I would prove.  That is 

22 what evidence I gave to you and this Court.  And, as a 

23 result, the Court has given you a very, very important 

24 instruction.  So now I'm going to refer to the 

25 instruction part.  
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 1 The one I want to refer you to right now is 

 2 Instruction Number 4.  You'll see that.  We'll talk about 

 3 exactly what it says but let me summarize for you. 

 4 This is the instruction where the Court says plaintiffs 

 5 (sic) are wrong.  Plaintiffs proved their case.  

 6 Plaintiffs showed that the defendants violated the law 

 7 right here in 2004.  

 8 So let's look at what the actual instruction says.  

 9 Don't take my word for it, this is for you to look at.  

10 You can take notes on it if you want to.  It says, 

11 "Regarding the report in 2004, this Court finds no 

12 genuine issue of material fact as to whether a report was 

13 made to members of the clergy, agents of defendants.  

14 Defendants failed to report as mandated by Montana Code" 

15 and it's listed out.  

16 And then if you want to underline this so that you 

17 know I'm being honest with you, it says, "Defendants are 

18 liable for the harm to Alexis Nunez caused by Max Reyes 

19 after the 2004 report of abuse."  It says, "The question 

20 left to the jury is what is the appropriate amount of 

21 damages that are to be awarded."  This is an example to 

22 you of how the law is suppose to be applied and how I 

23 presented evidence of it and how the Court has found 

24 there is no dispute on this and defendants are liable.  

25 What the Court is saying is that defendants 
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 1 violated the law and so that means the Court is giving 

 2 you an instruction that you must follow the Court's 

 3 instruction and defendants can no longer come up here and 

 4 say "we didn't violate the law in 2004" in the way that 

 5 they've tried to do throughout this trial.  

 6 Now, this board (indicating) shows the facts of 

 7 what happened.  But beyond just the facts and the 

 8 structure, there is the details of what this board shows. 

 9 And here's the details I want you to remember.  I want 

10 you to remember the testimony from local Elders talking 

11 about how in 2004, once they knew that Max Reyes was a 

12 known child molester, they could sit in the front of the 

13 local Thompson Falls church and look out on pews, much 

14 like we've got right here -- much like we have right here 

15 in similar position as you -- and they could see a little 

16 girl.  This right here (indicating), that's the little 

17 girl they could see and that's what she looked like then.  

18 They could see that little girl sitting next to a 

19 known pedophile, a pedophile that they're the only people 

20 that know the sick things he does.  They could look out 

21 and they could see her and they could know that on the 

22 weekends she's in the home with a very, very dangerous 

23 person.  And those folks knew that the authorities had 

24 not been alerted and they knew the danger that that known 

25 pedophile presented to them.  
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 1 At the beginning of this trial and through this 

 2 trial I'm sure the question came to your mind why, why on 

 3 earth would Elders refuse to follow the law?  What would 

 4 make a person do such a thing?  And now, through the 

 5 course of this trial, we have the answer.  And the answer 

 6 is we showed what the policies are of the church.  We 

 7 showed you what the two witness rule is and we showed you 

 8 their policies on keeping secrets.  And where do those 

 9 policies come from?  Those policies come from the very 

10 top.  And that tells you what a very powerful 

11 organization this is.  

12 You see, this case is not about these folks over 

13 here in these pews (indicating) that attend church in 

14 Thompson Falls.  This case is about the powerful 

15 organizations up here (indicating) at the top that are 

16 setting the policies, that are exercising the kind of 

17 control that would make a person know about a child 

18 molester, see him with a child and refuse to follow the 

19 law after they know that it's the law in Montana.  

20 Everything that happened in 2004 on this chart was 

21 done by the book.  Whose book?  Their religious books.  

22 It was done according to their plan.  It was done exactly 

23 the way that these guys up here at the top running 

24 things -- their Elders behaved exactly like they wanted 

25 them to behave, exactly how they had been taught to 
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 1 behave and exactly how the fear of God had been placed in 

 2 them for how they should behave.  Even Peter and Holly 

 3 raised in that church did what they were taught to do in 

 4 how they reported this.  It was done by the plan.  And 

 5 you heard Mr. Herberger come in here and tell you, "If it 

 6 happened tomorrow, they'd do the same thing again."  That 

 7 was -- is a very powerful statement that he made in here.  

 8 So that's the background and so I want you to look 

 9 at the verdict form and talk about what myself and my 

10 clients have the burden of proof on.  So again let's flip 

11 to the verdict form and let's look at Lexi or Alexis 

12 Nunez.  

13 Now the first thing -- the first question you'll 

14 see in here is Question Number 1.  And by way of 

15 shorthand, I call this the negligence question.  All 

16 right.  There is an instruction that tells you if the 

17 defendant violated the mandatory reporter law, they are 

18 negligent.  But this one is simple and I'll save you time 

19 and I'll cut to the chase.  Question Number 1 already has 

20 answers on the part of the case that I have to prove.  

21 The Court has filled those in saying the plaintiffs have 

22 already proven their case.  The plaintiffs are correct 

23 and defendants' positions are wrong.  So you'll see "yes, 

24 yes, yes."  We've met our burden on Question Number 1.  

25 Now, there is a blank next to Ivy McGowan's name.  
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 1 That's a question that defendants bear the burden on.  

 2 And the defendants say Ivy McGowan was the blame, she was 

 3 at fault.  And that's up to them to prove that to you. 

 4 And you'll have to decide, can they cast blame at a 

 5 mother for doing exactly what the church told her to do 

 6 in following their rules.  That's their burden of proof.

 7 Now, the next question you'll see on here is the 

 8 question -- and for shorthand I call it the apportioning 

 9 fault question.  And I'll tell you why I call it that.  

10 If you look at Question Number 2, it says you must 

11 apportion fault for Alexis Nunez's injuries.  What do we 

12 mean by that?  Well, you have three defendants up here in 

13 Question 1 that the Court has said, "Yes, they are at 

14 fault."  And now the Court wants you to decide -- if he's 

15 told you three defendants are at fault, you are to 

16 determine who is most at fault.  

17 And I tell you the answer is easy.  The person -- 

18 the defendant most at fault is Watchtower because 

19 Watchtower is running the show.  They're the ones telling 

20 people what to do.  They're calling the shots.  And so if 

21 you want to take notes right here, remember, the reason 

22 they're most at fault is because they control the actions 

23 of everyone, they set the policy that required the Elders 

24 to call them first, they are the ones that told the 

25 Elders not to report it, and they are the ones that 
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 1 threatened the Elders with punishment from God if they 

 2 called the authorities after they told them not to.  

 3 So if you want to write this down, write it down.  

 4 If you find that Ivy McGowan was not at fault, you'll 

 5 have to decide liability and apportion fault between 

 6 three people.  And here's how you should apportion it. 

 7 You should put 80 percent next to Watchtower New York.  

 8 You should put -- and the reason is because they were 

 9 controlling it, they're calling the shots, they were 

10 telling people what to do.  

11 But you've got to put some fault on CCJW and 

12 Thompson Falls and you should put 10 percent on CCJW and 

13 10 percent on Thompson Falls.  Why?  They broke the law, 

14 too, and they have to accept some of the blame.  So if 

15 it's only those three -- you can write this down -- it's 

16 80, 10 and 10.  

17 If you determine that Ivy McGowan was at fault, 

18 she can't avoid blame either.  You've got to put some 

19 blame on her.  And she should be treated just like 

20 Thompson Falls and CCJW.  You should put 10 percent on 

21 her and put 70 for Watchtower; 10, 10 and 10.  That way, 

22 when you're asked who was most at fault, we're making 

23 sure we're holding Watchtower responsible for being the 

24 ones that called the shots.  

25 The next question you have here is Question 
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 1 Number 3.  And I call that the damages question.  That's 

 2 where you're asked what amount of money would fairly and 

 3 reasonably compensate Lexi for what she's been through.  

 4 I've seen these cases enough times that I can -- I'm 

 5 going to tell you, one of the things that is going to 

 6 come to your minds -- you maybe even hear somebody say 

 7 this in the jury room.  You're going to say, "How do we 

 8 do that?  How do we put a value on what this young lady 

 9 suffered?"  

10 You've got to sign your name to a verdict form 

11 where you put an amount on the value of childhood and you 

12 put an amount on the value of innocence.  The Court is 

13 going to give you some guidelines.  And if you want to 

14 make a note here to where you can look in the 

15 instructions, Instruction Numbers 23 and 24 give you some 

16 guidance.  Number 23 is about pain and suffering and 

17 Number 24 is about mental anguish.  

18 Now, the Court is going to tell you for her pain 

19 and suffering you have to look at what she's been through 

20 in the past and you've got to look at what she'll go 

21 through in the future.  

22 On her mental anguish the Court is going to give 

23 you some guidelines of what all is included when you 

24 consider somebody's mental anguish.  And the Court is 

25 going to tell you that mental anguish includes some of 
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 1 the things she's described; fright, horror, grief, shame, 

 2 humiliation, embarrassment, anger, disappointment, worry.  

 3 Those are all things that you'll need to take into 

 4 consideration.  

 5 There are a couple of things I want you to keep in 

 6 mind as you talk about those damages.  You've got to 

 7 first look at what she's been through in the past and 

 8 you've got to remember how many times Max Reyes took the 

 9 little girl you see in that photo (indicating) into a 

10 dark back room and sexually assaulted her.  It was a 

11 countless number of times.  And you've got -- it's hard 

12 to do but you've got to think about those are all 

13 separate times that a scared seven-year-old girl was 

14 alone with a child molester she should have been 

15 protected from and what each of those events was worth.  

16 What do we put a value on as a society for somebody 

17 suffering through being sexually assaulted when she could 

18 have been protected.  

19 But you've also got to look into what's happened 

20 to her as an adult and what will continue to happen.  And 

21 that's why we tried to summarize for you how these 

22 problems manifest themselves in her life.  And you've got 

23 to put a value on every nightmare that she suffers, every 

24 flashback.  You've got to put a value on her depression 

25 and anxiety.  And it's got to be a value that justice 
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 1 requires of us as a society.  It's got to be a value that 

 2 reflects stolen innocence.  And it's got to be a value 

 3 that is appropriate for somebody that was raped as a 

 4 child.  

 5 And the number is nothing less -- and I want you 

 6 to write this down.  The number is nothing less than $3 

 7 million.  That's the amount that we as a society should 

 8 say is the appropriate amount when these type of things 

 9 are done to a child.  

10 The next question I want to direct you to is the 

11 most important reason why we're here today.  That is 

12 Question Number 4.  It's the last question on Lexi's 

13 verdict form.  It's why we're here.  And it's why these 

14 defendants are putting up the fight that they're putting 

15 up.  This is the malice question.  You see, the Court has 

16 already determined they broke the law in 2004.  And now 

17 the Court will want to know, when the defendants did 

18 that, did they act in malice.  Why does the Court want to 

19 know that?  The Court wants to know that because if they 

20 acted in malice punitive damages should be awarded. 

21 Let me point you to the instructions that you'll 

22 look at to get some guidance on that.  Make a note of 

23 this.  When you get to Question Number 4 and you're asked 

24 "did they act in malice," you need to look at Instruction 

25 Number 31.  And I'm going to read from it and you can 
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 1 follow along right now.  Instruction Number 31 says, "In 

 2 punitive damages cases, the defendant is guilty of malice 

 3 if it has knowledge of facts or intentionally disregards 

 4 facts that create a high probability of injury to the 

 5 plaintiff and the defendant either" -- and you've got two 

 6 options -- "deliberately proceeds to act in conscious or 

 7 intentional disregard of the high probability of injury 

 8 to the plaintiff or if they deliberately proceed to act 

 9 with indifference to the high probability of injury to 

10 plaintiff."  

11 What does that mean?  First of all, it says did 

12 they have knowledge of a facts that create a high 

13 probability of injury?  So that's the first thing that 

14 this instruction tells us.  What does that mean, did they 

15 have knowledge of high probability of injury?  Well, the 

16 answer -- when did they have that knowledge?  It's when 

17 they're standing in their congregation and they're 

18 looking out and they see a known child molester with a 

19 child.  What do we know about child molesters?  We know 

20 they're dangerous.  We know they prey on children.  That 

21 element is there.  

22 When do we know that?  The defendants knew that 

23 right here (indicating) in black and white when they 

24 filled out these forms and they documented who the guy 

25 was, what he did and who his victims were.  So they had 
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 1 knowledge of facts.  They have a known child molester 

 2 they can see in the congregation.  

 3 And so the next question is, did they deliberately 

 4 proceed to act with indifference?  Yes, they did.  Acting 

 5 with indifference is knowing you have a mandatory law and 

 6 being told you don't have to report it.  Acting in 

 7 indifference is knowing a person is a child molester and 

 8 watching them with children at the church, in their home.  

 9 Now, why is that what this case is about?  Look 

10 at -- and you might want to dog-ear this, put a note.  

11 You'll want to look at Instruction Number 29.  Number 29 

12 is the one that tells you that if a person -- "if someone 

13 has suffered injury through fraud or malice, they may 

14 recover punitive damages."  

15 Now what are the punitive damages?  Punitive 

16 damages are intended to punish and to set an example.  

17 Why is that important in this case and why are the 

18 defendants fighting so hard -- why are they going to 

19 fight so hard over this question.  You see, if you -- 

20 they want you to put "no" on that answer.  They want you 

21 to say they didn't act with malice.  If you put "no," the 

22 guys in Watchtower -- they're going to be celebrating 

23 tonight.  And the reason they're going to be celebrating 

24 is they can keep doing the same thing they've been doing.  

25 You see, they've got eight-and-a-half million 
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 1 followers and 120,000 churches.  And they've got a legal 

 2 department telling people you don't have to report.  And 

 3 they're sending people door to door, town to town.  And 

 4 if they're not punished, their policies will never 

 5 change.  They'll do the same thing in the next town.  And 

 6 this legal department will pack up their bags, they'll 

 7 head to the next place where it's occurred and another 

 8 child will continue to be abused.  

 9 You see, you weren't asked simply to hear this 

10 case.  You as a jury have a chance to make a difference 

11 through the answer to Question Number 4.  You have the 

12 opportunity to protect children from being abused.  

13 Now, I've covered the 2004 report.  And the 2004 

14 report -- it's in black and white.  You've got 

15 Exhibits 1, 2 and 3 that you can look at but defendants 

16 still -- you've seen them.  Even with those exhibits and 

17 even with the Court ruling the plaintiffs are right, they 

18 fought tooth and nail over 2004, even when it's in black 

19 and white in front of them.  

20 The reason I put Mr. Chapel on the stand, the very 

21 first person, is -- remember Mr. Chapel?  He's the -- and 

22 there's a lot of folks in this courtroom.  I believe 

23 they're all here from Thompson Falls Congregation.  There 

24 is one person that came as a witness for these two 

25 defendants.  And did you notice that?  It was one person 
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 1 that's working for and representing and speaking for both 

 2 of these defendants.  

 3 And the reason I put him on the stand first is so 

 4 you could see how these guys won't even acknowledge the 

 5 paper that is black and white in front of them.  Remember 

 6 how many times I had to show him, "Mr. Chapel, you're 

 7 telling the jury this but remember when you were under 

 8 oath when the jury wasn't here you said another thing."  

 9 What does that tell you about someone?  You can't 

10 answer the same question different ways two different 

11 times and be truthful.  That's the reason he was brought 

12 here so you could see their approach.  And the reason I 

13 want you to know that is because the defendants dispute 

14 that the 1998 report ever occurred.  

15 Now isn't it interesting the way they dispute 

16 things.  For example, what did everyone tell you that 

17 came in here and talked about Max Reyes.  They all said, 

18 "We reinstated Max at the church a year later."  Of 

19 course he continued coming to church.  "And when he was 

20 reinstated he wrote a letter to us."  And I asked every 

21 person that came in here, "Do you have a copy of that 

22 letter?  Could I see it?  Did you get it to me?"  And 

23 what did everybody say?  "Oh, we can't find his letter."  

24 And is it any surprise what they said when it 

25 comes to Holly's case.  Holly's case is based on the 1998 
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 1 report.  Remember, Holly talked about going to talk to 

 2 Don Herberger, a follow-up conversation and a meeting 

 3 with the Elders.  She described that.  And of course the 

 4 defendants say that never occurred.  

 5 But isn't it interesting that we just heard from 

 6 one single Elder at their church and he said it never 

 7 happened.  And I can tell you why he said that.  We now 

 8 know the answer is because this religion has a two 

 9 witness rule.  And you saw it in their own papers.  

10 Now, what does it say about the two witness rule?  

11 It says the church will not take action based upon the 

12 testimony of just one witness.  And in 1998 Holly was 

13 just one witness.  So in their mind this was not a report 

14 of abuse, this was Holly breaking a rule, Holly making an 

15 accusation as one witness in violation of their policies.  

16 All right.  So I want you to take a look at the 

17 verdict form for Holly.  That is the last two pages and 

18 we're going to go through her verdict form.  Okay.  

19 Holly's verdict form is based upon the 1998 report.  And 

20 the Judge is going to give you -- I want to make sure 

21 because these came out just recently.  The Court is going 

22 to give you a very important instruction that I want you 

23 to make a note of so that you don't take my word on it.  

24 You can see it right in front of you that will 

25 help you answer this question.  It's Instruction 

MARSHALL & MARSHALL REPORTING SERVICE
POLSON, MONTANA  (406) 883-5237



                                                       Page  69

 1 Number 22.  So you might just want to say, "When I get to 

 2 Question Number 1 on Holly McGowan, I'm going to look at 

 3 Instruction Number 22."  If you'll read along, I'm going 

 4 to read for you what Instruction Number 22 says.  

 5 Instruction Number 22 says, "If you find that a report 

 6 was made to Elders in 1998, the Court has determined that 

 7 the law was violated and that defendants are liable."  

 8 Okay.  So it's simplified for you.  You just ask, "Did 

 9 the '98 report occur?"  And, if so, the answer on 

10 Question Number 1 is "yes" and "yes" pursuant to 

11 Instruction Number 22.  

12 Now, as a jury your job is to determine the 

13 credibility of the witnesses.  So you've heard Holly 

14 describe in detail what happened and then you've heard 

15 folks deny that it took place.  You've also heard how 

16 they treated some other questions that they tried to deny 

17 until they were confronted with documents.  So you can 

18 determine their credibility on whether that happened.  

19 All right.  On Holly McGowan, Question Number 1 is 

20 liability and you can look at Instruction Number 22.  And 

21 what you've got to decide is did the '98 report occur.  

22 Then Question Number 2 is a unique question for 

23 Holly.  And I call this the statute of limitations 

24 question.  If you'll look at Question Number 2, you are 

25 asked, "Before September 27, 2013 did Holly McGowan 
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 1 discover or should she reasonably have discovered that 

 2 her injury was caused by Max Reyes' childhood sexual 

 3 abuse?"  

 4 I want you to keep in mind this very important 

 5 fact.  Defendants -- they have the burden of proving that 

 6 she knew about that her injuries were caused by childhood 

 7 sex abuse before this particular date in September of 

 8 2013.  You've heard defendants try to say, "Well, Holly, 

 9 when you were 14 you knew what your injuries were."  

10 I guess their theory is at age 14 she was suppose 

11 to recognize the traumatic injuries that are caused by 

12 childhood sex abuse and go hire a lawyer and start this 

13 case at that point.  And that doesn't make a lick of 

14 sense because what did -- there were two doctors that 

15 came in this courtroom.  One of them was Doctor Newman, 

16 who works for the defendants.  Let's just take what they 

17 said.  

18 He talked about the complexity of diagnosing and 

19 treating childhood sex abuse.  He's their doctor.  Yet 

20 defendants are going to tell you that Holly was suppose 

21 to wake up one day and connect her lifelong problems with 

22 her childhood sex abuse.  It doesn't make sense.  What 

23 Holly told you makes sense, is that in 2015 she found out 

24 Lexi was being sexually abused.  She had a breakdown and 

25 she went and sought therapy.  And that's when she made 
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 1 the connection, "My problems are caused by what happened 

 2 to me as a child."

 3 And just so you appreciate how desperate the 

 4 defendants are, this morning their lawyers paid a guy to 

 5 secretly fly from Nebraska to come up here to mention 

 6 some nondescript conversation that he said happened in 

 7 some nonspecific year.  That is the best they can do.  

 8 That is how desperate they are and that does not satisfy 

 9 something where they have the burden of proof. 

10 The third question for Holly is the fault 

11 question.  It's the apportionment of fault.  When you 

12 look at that one, you'll see it's very similar to the one 

13 that was for Lexi and you've got to decide -- you've got 

14 to apportion fault between Watchtower and Thompson Falls.  

15 You should divide that 90 percent for Watchtower and 10 

16 percent for Thompson Falls.  

17 And the reason again is you can't let the folks at 

18 Thompson Falls off.  They did break the law but so did 

19 Watchtower.  And because Watchtower is the one telling 

20 folks what to do and controlling them, they bear the bulk 

21 of the responsibility.  

22 The last thing for Holly is the damages question.  

23 You heard that Holly was sexually abused from age 10 

24 until 15.  And we walked through with Holly what she 

25 looked like when she was that age and she walked through 
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 1 panic attacks she suffers from, attempted suicide, 

 2 difficulty maintaining relationships.  She gave you all 

 3 the details.  And you know that.  I don't have to go back 

 4 through that with you.  

 5 Just remember when you award her damages, you've 

 6 got to remember what it's like and in your mind remember 

 7 that a 10, 11, 12-year-old girl was being forced to 

 8 perform oral sex on a grown man on a daily and weekly 

 9 basis.  It is a difficult thing to imagine what it must 

10 be like for a 10, 11, 12-year-old girl to have their 

11 childhood spent with a person having sexual intercourse 

12 with you on a regular basis. For the same reasons for 

13 Lexi, the value of stolen innocence is nothing less than 

14 $3 million for Holly as well.  

15 Now, the defendants have tried to tell us that 

16 this law is complicated and it's difficult and you can't 

17 understand it, but mandatory reporter laws just make 

18 common sense.  When we know that a child is being abused, 

19 when we know that someone is a known child molester and 

20 we see them with a child, we know the right things to do.  

21 You call the police.  If you call the police, you prevent 

22 further abuse.  You follow mandatory reporter laws.  You 

23 could warn others.  You could avoid going to the child 

24 molester and tipping him off.  You could encourage 

25 children to report the abuse.  Those are the things we 
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 1 know are right, the things that should be done to prevent 

 2 further abuse.  And we know that when we don't do those 

 3 things abuse continues.  

 4 It's hard to understand, when you first hear about 

 5 this case, why?  Why would grown men see a child molester 

 6 with a child and do nothing.  And the reason is that 

 7 religion is a very powerful thing.  And when those who 

 8 control you and point you and control you with the fear 

 9 of God tell you what to do -- when they put that 

10 structure in place, that's how things like this happen 

11 and that's what happened in this case.  

12 The law is very clear but the law is only enforced 

13 through a trial like this.  This case will not be tried 

14 another time.  There will not be another jury.  There 

15 will not be other verdict forms.  There will just be the 

16 verdict forms that you have.  And this law, Montana's 

17 law, must apply equally to all religions and all children 

18 must be protected from known child molesters.  

19 Thank you, your Honor.  

20 THE COURT:  Thank you, Counsel.  For the 

21 defense.  

22 MS. DeSOTO:  Thank you, your Honor.  Could 

23 you take these (indicating) down, please.  

24 MR. SMITH:  Yes.  (Counsel complied.)

25 MS. DeSOTO:  May it please the Court, 
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 1 Counsel, members of the jury.  I want to start off the 

 2 same way that Mr. Smith did, by thanking you all for your 

 3 time and attention.  This has been by our standards a 

 4 fairly quick trial but it's been a lot of time out of 

 5 your lives.  We really do appreciate that.  And above all 

 6 the local congregation, Watchtower New York and the 

 7 Christian Congregation of Jehovah's Witnesses really do 

 8 thank you for your time and attention.  

 9 There has been a lot of facts that you've heard 

10 over the past couple of days, some complex arguments, the 

11 disputes over facts.  But there is really one thing that 

12 nobody in this room disputes and that is that childhood 

13 sexual abuse is horrible and Holly McGowan and Alexis 

14 Nunez did not deserve what happened to them.  We truly 

15 feel that way.  I think everybody does.  

16 But this case, from our perspective, is a little 

17 bit different than what Mr. Smith just portrayed to you.  

18 This case is about responsibility and damages.  And you 

19 heard a lot of commentary from Mr. Smith how we're 

20 fighting so hard and we're shirking our responsibility 

21 and we're trying to pull a fast one, do something wrong.  

22 We're not.  

23 All people are equal in the eyes of the law.  And 

24 that includes corporations, that includes religious 

25 corporations.  And so we should be entitled to come 

MARSHALL & MARSHALL REPORTING SERVICE
POLSON, MONTANA  (406) 883-5237



                                                       Page  75

 1 before you and present our case just as they did.  And 

 2 you cannot hold that against us.  That is wrong under the 

 3 law.  

 4 In this case there are two different plaintiffs 

 5 and there are two different analyses and I'm going to 

 6 take a slightly different approach than Mr. Smith.  I'm 

 7 going to approach it sort of chronologically because I 

 8 think, in my mind at least, that's how it makes the most 

 9 sense.  

10 Before I do that, though, I think there are 

11 general principles that I want to talk to you about 

12 because I think they apply equally throughout the whole 

13 case.  This is, for me at least, a case unlike any I've 

14 had before.  I don't try religious abuse cases.  I've not 

15 represented churches.  So for me this a little bit of a 

16 different experience where religion is so intertwined in 

17 what we're doing in a courtroom.  I think most of us 

18 believe in the separation of church and state and most of 

19 us understand that's how it works.  So for me this is a 

20 new experience.  

21 You've heard a lot about the Jehovah's Witnesses.  

22 As I told you during voir dire, this is all new to me, 

23 too.  These are things I did not know prior to working on 

24 this case.  You've heard a lot about their practices and 

25 beliefs and I'll talk to you about some of those.  
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 1 The one thing you heard from every single witness 

 2 from the Jehovah's Witnesses up here (indicating) is that 

 3 they abhor child abuse.  And as I said in the beginning 

 4 of this closing argument, I think everybody does.  So 

 5 that's not a controversial statement.  That's not an 

 6 unusual thing to say.  

 7 You also heard a lot of testimony just sort of 

 8 about how they generally practice their religion.  And 

 9 there are some things I think are probably different in 

10 the Jehovah's Witnesses religion than in other religions.  

11 So, for example, you heard the plaintiffs testify that 

12 they weren't allowed to celebrate Christmas and they 

13 weren't allowed their birthday.  And that's true.  In the 

14 Jehovah's Witnesses religion that's what they do.  

15 You heard a lot of Biblical scriptures being 

16 quoted and cited.  And they do that in their regular 

17 lives.  It's a huge part of who they are as individual 

18 people, as members of the Jehovah's Witnesses faith, and 

19 it really is who they are.  It's their practice.  It may 

20 not be your practice.  And I know it's not my practice 

21 but just because it's different doesn't make it wrong.  

22 And you have to keep that in the back of your mind 

23 when we're talking about some of the evidence in this 

24 case.  Just because their religious beliefs don't square 

25 up with what yours may be doesn't mean that their 
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 1 religious beliefs aren't entitled to just as much respect 

 2 under the law as anybody else's.  

 3 You heard about the two witness rule.  And there 

 4 was a lot of conversation about that both during the 

 5 trial and during Mr. Smith's closing.  And the two 

 6 witness rule, as you heard described by Don Herberger, 

 7 who is a local congregation member, and Doug Chapel, who 

 8 was designated as what we call a corporate rep -- 

 9 basically that's the person that they say, "Okay, you're 

10 going to go testify on behalf of a corporation."  They 

11 talked a lot about that.  

12 One thing about corporate reps -- and, you know, I 

13 think when you are practicing law and you're in the 

14 judicial system, we have a lot of kind of weird 

15 terminology that to us makes sense and we rattle it off 

16 without even thinking if you know what it means, but a 

17 corporate rep is somebody who is required to speak on 

18 behalf of the corporation.  And if you think about it, it 

19 makes a lot of sense because companies can't talk, right?  

20 Companies have to talk through people.  So Doug Chapel 

21 was designated as the corporate rep for Watchtower New 

22 York and Christian Congregations of Jehovah's Witnesses 

23 and he's the one that came to talk at court about this 

24 and he was the one who was deposed.  

25 And what you heard with the two witness rule from 
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 1 everybody relating to the Jehovah's Witnesses religion is 

 2 that it relates to the sin and not the crime.  And I have 

 3 to admit when I first started working on this case not 

 4 only was I confused, I was kind of skeptical because the 

 5 way the Jehovah's Witnesses religion approaches sin and 

 6 repentance, they use words that we more often associate 

 7 with the criminal justice system, right?  

 8 So you have a judicial committee and they perform 

 9 an investigation.  That sounds like crime to me but it's 

10 not in their religion.  In their religion they use a sort 

11 of communicable approach to handling serious sin and 

12 handling repentance for that sin.  That's what they do.  

13 And every witness from the Jehovah's Witnesses that 

14 testified about that explained that to you.  There is a 

15 distinction between the crime side and the sin side.  And 

16 the two witness rule applies to the sin side.  

17 Now, that information is interesting and I think 

18 it helps inform some of the facts in this case but it's 

19 actually a red herring in this case and I'll tell you 

20 why.  The first, as Mr. Smith noted, is that the judge 

21 has already ruled as a matter of law that in 2004 by 

22 failing to report under the mandatory reporting law, the 

23 local congregation violated that law.  And so that's off 

24 the table in terms of whether we did right or did wrong 

25 for the local congregation.  That's not disputed in this 
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 1 case.  There are other sides to that and I'll talk about 

 2 that in just a little bit but for now that's why the two 

 3 witness rule has no bearing at all on the 2004 report.  

 4 But Mr. Smith said, "Ah, but look, it does have 

 5 bearing on the 1998."  And the reason that's a red 

 6 herring for that is the 1998 report quite simply did not 

 7 happen.  And you heard during the closing for the 

 8 plaintiffs, "Oh, we're just going to bring up a bunch of 

 9 people and they weren't telling the truth and you can 

10 tell by how Mr. Chapel struggled on the stand" -- after 

11 saying he was nervous -- "that he must be lying about 

12 everything he talked about."  That's not true, number 

13 one.  And, number two, let's look at more of the facts 

14 surrounding the 1998 report.  

15 So Holly claims that in 1998 she went to her 

16 neighbor Don Herberger, whom she identified as an Elder, 

17 and she said that the reason that she went to Don 

18 Herberger in 1998 was because he was an Elder.  Well, 

19 we've proven that absolutely was not accurate.  

20 Now, when Holly was asked, she did kind of fudge a 

21 little bit and say, "Well, I thought he was an Elder.  I 

22 believed he was an Elder."  But Don Herberger himself 

23 testified -- and I'm sorry if that is blocking your view, 

24 I apologize for that.  Don Herberger testified.  And he 

25 testified that in the summer of 1998 he was not an Elder.  
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 1 He did not become an Elder until the end of October 1998.  

 2 And that's important.  It's important because if Holly 

 3 went to Don Herberger in 1998 and reported anything, 

 4 which we dispute, he was not an Elder.  If he's not an 

 5 Elder, he's not a member of the clergy and there is no 

 6 mandatory reporting necessary.  

 7 If that's the case, you just go to the end of the 

 8 verdict form.  And if you could pull -- well, I'll just 

 9 show it to you.  Mr. Smith went through some of the 

10 report -- the jury verdict form with you.  And I'll do it 

11 again several times throughout my talk with you.  But if 

12 you look at Question Number 1, "Did the negligence, if 

13 any, of those named below cause injury to Holly McGowan, 

14 indicate 'yes' or 'no.'"   And there are two little lines 

15 for Watchtower and Thompson Falls Congregation.  And if 

16 you find that there was no report in 1998, as a matter of 

17 law there is no liability.  

18 Now, during voir dire we had a lot of conversation 

19 about that and I was fairly inarticulate about what I was 

20 trying to explain.  But you may not agree with the 

21 mandatory reporting law.  You may think that the law 

22 should be different.  But the instructions read to you by 

23 Judge Manley don't give you that option.  You are 

24 required to follow the law as written.  

25 And if in 1998 Don Herberger was not an Elder and 
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 1 there was no report made, there is no duty to report and, 

 2 therefore, there is no negligence because, again, as we 

 3 said in the beginning of this case, this is not a case 

 4 where there is an allegation that an Elder from the 

 5 Thompson Falls Congregation abused either Holly McGowan 

 6 or Lexi Nunez.  This is not a case where there is any 

 7 allegation that any sexual abuse occurred at the 

 8 Jehovah's Witnesses church, which they call a Kingdom 

 9 Hall.  There is no allegation of that, no proof of that.  

10 This really is just a case of -- about reporting.  So if 

11 in 1998 there was no report, you check "no" to both of 

12 those.  

13 And then the instructions right under it where you 

14 would put the checks -- or the no's it says, "If you 

15 answered 'no' for both Watchtower New York and Thompson 

16 Falls Congregation, you will not answer the remaining 

17 question as to Holly McGowan."  So you just flip to the 

18 back and whomever is selected as the foreperson dates and 

19 signs it and that's the end of that.  

20 So how do we know there was no report?  Mr. Smith 

21 said, "Oh, well, you know, Don Herberger denied it but 

22 you can't trust what he says.  Holly says it happened."  

23 Well, let's look at other people who they claim 

24 were involved in that report who deny it.  Peter McGowan.  

25 There are five people that they claim knew about a report 
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 1 to Don Herberger in 1998.  Five people; Holly, her sister 

 2 Ivy, her Aunt Iris, Peter and then Don Herberger himself.  

 3 Well, we know Don has already said it didn't 

 4 happen so check him off.  We know that Holly and Ivy both 

 5 say it did.  Two other people say it did not happen.  And 

 6 those two other people are Peter McGowan and Iris 

 7 Whitney.  And you saw them on the stand and, as 

 8 Mr. Smith said, you get to judge their credibility.  

 9 They don't have a dog in this fight.  They were 

10 simply asked, "Did this happen?  What did you do?"  Peter 

11 denies that it happened entirely.  Iris says not only did 

12 it not happen, the first time she heard of any 

13 allegations whatsoever about abuse of any kind by Max 

14 Reyes was after this lawsuit was filed.  

15 Iris is also a mandatory reporter.  She works with 

16 developmentally disabled adults and under the law in 

17 Montana she's required to report because mandatory 

18 reporting, you know, doesn't just apply to religious 

19 clergy, it applies to doctors, nurses, social workers, 

20 daycare workers, people who work in nursing homes.  All 

21 of those folks are mandatory reporters.  Iris was a 

22 mandatory reporting in 1998 and she testified, and you 

23 heard her, that had she any knowledge of allegations of 

24 abuse, either physical or sexual, by Max Reyes against 

25 her niece she would have been mandated to report and she 
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 1 would have, in fact, reported it.  It just didn't happen.  

 2 The other thing that you also heard from the 

 3 witnesses who are Jehovah's Witnesses -- you heard that 

 4 even if there is one report of sexual abuse they call it 

 5 in.  So whether there is a judicial committee formed or 

 6 there is any further action taken against the person 

 7 accused of abusing, they call to the legal department to 

 8 find out and there is no record of that whatsoever.  

 9 Now we know in 2004 obviously there is a lot of 

10 records.  And Mr. Smith showed them to you.  And we don't 

11 deny that those records were created but they stand in 

12 stark contrast to what Holly McGowan alleges in 1998 and 

13 what happened in 2004.  If there had been a report, there 

14 would be some record of it in New York where they called 

15 and said, "What do the laws of the state of Montana 

16 require when a report of childhood sexual abuse comes to 

17 us in the context of confidential communications between 

18 Elders and Jehovah's Witnesses?"  There would be a record 

19 of that.  It just did not happen.

20 If you believe a report has been made, that's not 

21 the end of the story.  You don't just go right down to 

22 damages, apportionment.  There is more that you have to 

23 consider and that's the statute of limitations.  And 

24 that's another kind of legal term that we throw around a 

25 lot and sometimes we forget that not everybody knows 
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 1 exactly what that means.  

 2 Think of a statute of limitations like a deadline.  

 3 So the law requires that there is a deadline for bringing 

 4 a claim.  And there is public policy behind that and 

 5 really what it is is that the law wants claims to be 

 6 brought forward when memories are fresh, when evidence is 

 7 available.  And obviously the closer in time you are to 

 8 the events that are being questioned, the more you are 

 9 able to recall accurately.  And that's why the law 

10 imposes a statute of limitation.  

11 For childhood sexual abuse cases the statute of 

12 limitations is three years.  And it's three years from 

13 the date that you discover or reasonably have discovered 

14 that the injury was caused by the alleged wrongdoing.  So 

15 in this case, if you look at Number 2 on Holly McGowan's 

16 verdict form, it says, "Before September 27, 2013 did 

17 Holly McGowan discover or should she reasonably have 

18 discovered that her injury was caused by Max Reyes' 

19 childhood sexual abuse."  

20 So the childhood sexual abuse started in 1994 and, 

21 contrary to what Mr. Smith said, we're not saying that 

22 when she was 14 years old she had a duty to hire a lawyer 

23 and get a lawsuit going.  We've never said that.  This is 

24 just an argument they've made.  The abuse began in 1994, 

25 we found out about it allegedly in 1998.  So if you 
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 1 believe the report was made in 1998 after four years of 

 2 abuse, that's when we found out.

 3 Now, she has more time to determine whether she 

 4 can link the damage that she suffered to the injuries 

 5 that she has now.  And the law says three years.  And the 

 6 reason that the important date there, September 27, 2013, 

 7 is on the verdict form is because September 27, 2016 is 

 8 when she brought her claims against the Jehovah's 

 9 Witnesses, Watchtower and CCJW.  

10 So basically what a statute of limitations does is 

11 it's a look-back.  So you file your complaint with the 

12 court and the statute looks back and says, "Wow, did you 

13 have a claim before three years?  If you did, you're time 

14 barred as a matter of law." It's a harsh result and it's 

15 what the law requires.  

16 And so in this case one of the questions that you 

17 will be asked to determine -- and we have the burden of 

18 showing that -- is that she knew or reasonably should 

19 have known of her damages resulting from Max's abuse 

20 before September 27, 2013.

21 So what evidence did you hear of that?  You heard 

22 evidence that she began suffering severe mental health 

23 problems at an early age and she tried to commit suicide 

24 when she was 18 or 19 years old.  Now, she knew -- she 

25 testified on the stand that she knew at the time that she 
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 1 was suffering from abuse.  She said she wanted to tell 

 2 the doctor but her mom was in the room so she didn't feel 

 3 comfortable.  That's an entirely understandable reaction.  

 4 She didn't want to disclose in front of her mom who is 

 5 living with the man who abused her.  Totally relatable, 

 6 totally understandable but what it does not show is that 

 7 she didn't know of the connection.  She knew she was 

 8 suffering mental health issues, she wanted to talk to 

 9 somebody about the abuse, she chose not to.  

10 We know in 2004/2005 she went to a counselor and 

11 actually disclosed that abuse but that she didn't want to 

12 go back to the counselor.  Now, she didn't tell us this, 

13 we learned that from her expert.  She disclosed that to 

14 him but not to us and not to our expert, who also 

15 interviewed her.  But we know that now, that in 2004/2005 

16 she told a mental health professional about abuse.  

17 She knew in 2007 that there was a potential claim 

18 against Max Reyes because in 2007 she talked to her 

19 biological father Peter McGowan, Senior and Peter 

20 McGowan, Senior came down to the Sanders County building 

21 and made a report to Officer Chad Cantrell here in 

22 Thompson Falls.  Now it's correct that that was a report 

23 of a criminal case.  In 2007 she knew she had a claim 

24 against Max Reyes.  

25 We also know from other sources that she later 
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 1 actually put it together in terms of a civil case.  Peter 

 2 McGowan, her brother, who was also abused by Max Reyes, 

 3 was contacted by Holly and she asked him if he wanted to 

 4 bring a lawsuit.  And that was in 2007.  

 5 Now, Mr. Smith tried to ask Peter, "Are you sure 

 6 that wasn't the criminal case you're talking about?  

 7 Maybe you mean a criminal case.  Maybe you don't know the 

 8 difference between a criminal case and a civil case."  

 9 But you saw him.  He said, "Yeah, it was a civil case."

10 Holly approached Peter in 2007 about joining her in a 

11 lawsuit against Max Reyes seeking damages as a result of 

12 Max Reyes' abuse.  

13 We also heard from Michael Benavides.  And Michael 

14 Benavides is Holly's first husband.  I was very careful, 

15 as you noted, to not ask him about any conversations that 

16 took place during the marriage, just about comments that 

17 she had made both before and after the marriage.  

18 Before they were married -- they got married in 

19 2003.  Before they were married they discussed the abuse 

20 and they discussed her suicide attempt.  And she linked 

21 the abuse to the suicide attempt.  She knew, when she 

22 tried to commit suicide when she was 18 or 19 years old, 

23 that that was the result of Max Reyes' abuse of her.  

24 Then in 2012, after they were divorced, she told 

25 him that she was going to bring a lawsuit against the 
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 1 Jehovah's Witnesses.  So by 2012 she not only knows that 

 2 she has been injured by the horrible sexual abuse 

 3 inflicted upon her by Max Reyes, she knows who she wants 

 4 to pay for it; that's the Jehovah's Witnesses.  

 5 Now, Mr. Smith said, "Oh, you guys paid for him to 

 6 come up here.  They bought and sold you, you know, that 

 7 you talked to them last night."  Yeah, we all talk to our 

 8 witnesses.  That's what happens when you're in a trial.  

 9 You have to talk to your witnesses so you know what 

10 they'll say.  But he also said -- "and they wanted you to 

11 focus on the 2012 report, didn't they?"  And did you hear 

12 what Mike Benavides said?  He said, "No, I'm the one that 

13 volunteered that to them."  

14 Michael Benavides came up, told the truth and 

15 left.  That's all he did.  They acted like it was some 

16 secret commando mission but that's all the witnesses do 

17 who live out town.  They come up here.  Their expert was 

18 paid to come here.  Our expert was paid to come up here.  

19 That's what you have to do when witnesses live outside of 

20 the state of Montana, but it's important that the jury 

21 hear from them. 

22 When you go to the verdict form and you answer 

23 Question Number 2, "Did Holly know before 

24 September 27, 2013 that her injury was caused by Max 

25 Reyes' sexual abuse," I submit there is only one answer 
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 1 and that is, yes -- absolutely, yes.  She knew it many 

 2 years before she brought this lawsuit.  Her lawsuit is 

 3 time barred and as a jury I encourage you to just simply 

 4 sign "yes," go to the end and sign the form.  

 5 So after 1998 we progress a number of years to 

 6 2004.  And you've seen the documents and you know that in 

 7 2004 a report was made to the Elders of Thompson Falls 

 8 Congregation.  So it's a different situation here, as 

 9 Mr. Smith pointed out.  

10 When you look at Alexis' jury verdict form and you 

11 say "Did the negligence, if any, of those named below 

12 cause injury to Alexis Nunez?  Indicate 'yes' or 'no.'"  

13 And you notice that the three religious defendants -- so 

14 Watchtower, CCJW and Thompson Falls -- they all have 

15 "Yes."  And that's because the Judge ruled -- prior to 

16 this trial the Judge ruled as a matter of law that the 

17 mandatory reporting law applied to them and that the 

18 exception that we raised did not excuse the Elders from 

19 reporting.  So a slightly different situation.  

20 But you only heard half of the story.  Ivy is also 

21 responsible.  And what you have to look at is the 

22 knowledge that all three of the religious defendants had 

23 and Ivy as well and ask yourselves, who was in the 

24 superior position to know that Alexis Nunez was at risk 

25 from a known child molester in the home of Joni and Max 
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 1 Reyes?  

 2 If you look at your jury instructions -- I hate to 

 3 have you just keep following along like that because I 

 4 know it can be tedious and there is a lot to look at.  

 5 But you have a Jury Instruction 15A.  And that jury 

 6 instruction reads as follows:  "A parent has a special 

 7 relationship to a child giving rise to a duty to protect 

 8 the child from harm."  So that's the law you're 

 9 instructed on, but I think we probably all agree that 

10 that's also common sense.  

11 Parents have an obligation to protect their kids.  

12 When you choose to bring a child into the world, you are 

13 obligated to protect them from harm, the harm that you 

14 know of, the harm that you can possibly protect them 

15 from, risks and dangers known and unknown.  And I think 

16 most parents would agree to that.  

17 So what's Ivy's responsibility?  Well, Ivy is 

18 Lexi's mom and Lexi began going over to Joni and Max's 

19 for weekend visits in 2002.  So predating the 2004 

20 letter, two years before the 2004 report, Ivy began 

21 taking Lexi over to Joni and Max's house.  So what you 

22 have to ask yourself is, "All right, in 2002 what did Ivy 

23 know about Max Reyes?"  

24 Well, if you're going to believe that the 1998 

25 report happened, you have to believe this as well, that 
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 1 in 1998 Ivy knew that Max Reyes was sexually molesting 

 2 her 14-year-old sister.  Why?  Because Ivy and Holly both 

 3 testified that that's how the report started, that what 

 4 happened was Ivy was told by her friend Carmen, 

 5 "Something right isn't going on.  I saw your stepfather 

 6 with his hand up your sister's shirt."  Ivy confronted 

 7 Holly.  Holly said, "Yes, that's true."  And then that's 

 8 when they supposedly went along to Don Herberger.  

 9 So if the 1998 report happened, then Ivy 

10 absolutely had knowledge in 1998 and all the years 

11 subsequent that Max Reyes was a known childhood 

12 molester -- child molester.  She chose to let Lexi go 

13 over there.  Every Friday she either met Joni halfway at 

14 Niarada or Joni went into Polson.  She handed her 

15 daughter over to Joni and Joni brought her back -- 

16 brought Lexi back to the home of a known child molester.  

17 And Ivy knew that in 1998 and she knew that in the years 

18 intervening.  When they moved back from Nebraska in 2002, 

19 she knew that.  

20 She testified that, well, she was a single parent 

21 and she was working a lot of jobs and she needed some 

22 baby-sitting.  I think that's another thing that probably 

23 we can all agree on.  It's hard being a single parent and 

24 you have to make ends meet and sometimes you have to work 

25 a lot of jobs.  That's a difficult situation.  But having 
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 1 a difficult financial situation doesn't forgive or excuse 

 2 putting your child in harms way.  And that's exactly what 

 3 Ivy did.  She delivered her child to a known sexual 

 4 abuser.  

 5 You know, the expert testimony in this case talked 

 6 about the effects of child abuse and, you know, generally 

 7 some of the mental health symptoms experienced by the 

 8 plaintiffs right now and in the past.  But even Doctor 

 9 Corwin, their own expert, acknowledged that parenting is 

10 first and having responsible, cautious parents goes a 

11 long way to protecting kids.  Their own expert 

12 acknowledged that.  

13 So we know Holly knew in 1998 that her 14-year-old 

14 sister was being molested by her stepdad.  And, you know, 

15 Ivy was an adult then.  In 1998 she was married.  She had 

16 two kids, one on the way.  She had full adult capacity to 

17 understand and comprehend what childhood sexual abuse is.  

18 So she knew that in 1998.  

19 So it takes her over to 2002, the baby-sitting 

20 arrangement goes on for a few years.  There is some 

21 dispute in the testimony.  Ivy testified that it was 

22 pretty much over by 2004.  Alexis testified that it went 

23 on for much longer.  But another thing that is not in 

24 dispute is that the first year, 2002/2003 -- so before 

25 the 2004 letter -- that was the most significant abuse.  
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 1 And everybody agrees to that.  And it sort of makes sense 

 2 if you think about it.  She was taken over there on a 

 3 weekly basis, dropped off on a Friday afternoon, picked 

 4 up on a Sunday.  So she was there 52 times a year by 

 5 their own testimony.  That's a lot of opportunity for 

 6 Max.  And Ivy knew that.  Ivy knew where she was letting 

 7 her daughter stay.  

 8 And you also heard Alexis testify that she was 

 9 never warned by her mom.  Ivy never warned Alexis to stay 

10 away from Max.  Ivy never warned the other kids to stay 

11 away from Max.  Ivy just let them go.

12 So in 2004 -- by then she also knew that Peter had 

13 been molested.  So she knows that not only had Max 

14 molested her sister, she knew Max had molested her 

15 brother and she still let Lexi go over there and she 

16 still doesn't warn her.  

17 Now Holly knew better than to let her kids go 

18 there.  If you remember when Holly was asked, "Did your 

19 kids Malachi and Gideon" -- "were they ever allowed over 

20 with Max?"  And she said, "Oh, not unattended.  I had to 

21 be there with him.  They were not allowed to be alone 

22 with him."  Holly knew it was dangerous.  

23 Alexis also knows that protecting a child is 

24 important.  Alexis has a daughter named Prudence.  And 

25 Alexis talked about how important it is for a mom to take 
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 1 care of her child, to protect them.  Ivy didn't protect 

 2 Lexi.  She looked out to the car and saw Joni driving 

 3 away with her daughter, taking her to the home up in 

 4 Thompson Falls where there was a known child molester.  

 5 She had actual knowledge.  She did not protect her child 

 6 from harm.  She is responsible for the harm caused to 

 7 Lexi.  

 8 So when you're looking at the jury verdict form, 

 9 "Is Ivy McGowan-Castleberry responsible?  Is she 

10 negligent and did she cause injury to Alexis Nunez," the 

11 answer to that is "yes."  

12 In terms of apportionment for Lexi, I think that's 

13 really for you to decide.  I'm not going to tell you how 

14 to apportion it.  You sat through the entire trial.  

15 You've listened to all the evidence and you have, I'm 

16 sure, in your mind a sense of who is more responsible.  

17 But ask yourself who had actual knowledge that Lexi was 

18 in a home with a known child abuser.  Not just seeing her 

19 occasionally at church with Joni and Max but who had 

20 actual knowledge that she was in a home, a home where her 

21 own sister and brother had been molested, that her 

22 daughter was in that home.  That was Ivy McGowan.  

23 Now, punitives are, as Mr. Smith said, an 

24 opportunity to punish someone that you feel has done 

25 wrong.  And I agree, if you look at the jury 
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 1 instructions -- they start on Page 30.  On Page 30 -- or 

 2 Instruction Number 30, I'm sorry.  Instruction Number 30 

 3 actually has the burden of proof.  

 4 And see the difference between a negligence claim 

 5 and a punitive damages claim -- well, there are several 

 6 differences but the most important one is the burden of 

 7 proof.  So a negligence claim is just the preponderance 

 8 of the evidence.  And that literally means "just a little 

 9 bit more than the other," so like 51/49.  So the 

10 preponderance of the evidence -- the burden that we have 

11 in showing that Ivy is responsible for Lexi's damages, 

12 that's 51/49.  

13 But if you are going to award punitive damages, 

14 it's by clear and convincing evidence.  And what it says 

15 is "all elements of the claim for punitive damages" -- 

16 all elements -- "must" -- "they must be proven by clear 

17 and convincing evidence."

18 "Clear and convincing means evidence in which 

19 there is no serious or substantial doubt about the 

20 correctness of the conclusions drawn from the evidence.  

21 The elements may be proved by direct or circumstantial 

22 evidence."

23 And the next instruction, as Mr. Smith read to 

24 you, sets out the elements.  And I think it's important 

25 that you break it down.  So in punitive damages cases, 
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 1 the defendant is "guilty of malice if it has knowledge of 

 2 facts or intentionally disregards facts that create a 

 3 high probability of injury to the plaintiff and defendant 

 4 either deliberately proceeds to act in conscious or 

 5 intentional disregard of the high probability of injury 

 6 or deliberately proceeds to act with indifference."  So, 

 7 in other words, either deliberately sets out to hurt 

 8 somebody or deliberately says, "Oh, I don't really care 

 9 what happens, whatever."  That's how you look at punitive 

10 damages.  That's what the law describes punitive damages 

11 as.  

12 So what evidence is there of malice?  And malice 

13 is a key thing that you have to remember when you're 

14 looking at punitive damages.  To be malicious you have to 

15 be deliberate.  You can't be negligent.  It can't be 

16 accidental.  It has to be on purpose.  

17 And the focus of the plaintiffs -- and actually I 

18 need to make this clear, too.  Holly McGowan does not 

19 have a punitive damages claim.  She is not seeking 

20 punitive damages in this case.  And what that means is 

21 you can't consider the evidence of Holly McGowan when you 

22 decide if punitive damages are appropriate for Lexi.  So 

23 that's one thing you have to do is kind of just separate 

24 those out.  They're entirely two different claims.  

25 So what you have to look at is what deliberate act 
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 1 was taken in regard to Lexi and how do we figure that 

 2 out.  Well, we figure that out by looking at the actions 

 3 of the folks involved.  You'll notice as well, if you 

 4 look at the verdict form, Thompson Falls isn't on there.  

 5 So they're not seeking punitives against Thompson Falls, 

 6 they're only seeking it against the New York 

 7 corporations.  

 8 So to be malicious you have to be deliberate, 

 9 can't be negligent and you have to have a complete 

10 disregard for the results of your actions.  And so it's 

11 based on the Elders' reporting.  And what you heard 

12 Mr. Smith say during his closing argument was, "Of course 

13 this is malicious.  They don't follow the law.  They 

14 chose to not follow the law."  

15 That's not entirely true.  What you heard Don 

16 Herberger testify to and Doug Chapel testify to is when 

17 there is a report of childhood sexual abuse, you call the 

18 legal department in New York to say, "We have this claim, 

19 what are our obligations under the law?"  

20 Now, when Mr. Smith talked about mandatory 

21 reporting laws, he said, "This is about as simple as it 

22 could possibly be.  You just report, no questions asked."  

23 Even his own expert said not only is it complicated state 

24 by state, it's complicated even within the state.  It's 

25 not a simple law to understand.  And the Judge has ruled 
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 1 as a matter of law that we violated the mandatory 

 2 reporting statute.  That we understand.  

 3 But there is an exception to the mandatory 

 4 reporting and that's a subsection of that same statute 

 5 and it says that if you learn --

 6 MR. SMITH:  Objection, your Honor, it's not 

 7 in the record.

 8 THE COURT:  Overruled.  

 9 MS. DeSOTO:  -- if you learn of childhood 

10 sexual abuse through a confidential communication, you 

11 are not required to report it.  And a confidential 

12 communication is communication that is kept confidential 

13 within the established church practice of your religion.  

14 And that's a really important phrase for you to remember 

15 so "established church practice."

16 And the reason that the Montana law has that 

17 exception is because it recognizes that not all religions 

18 follow the same practices.  So whereas a lot of 

19 religions -- or at least some religions have more of a 

20 confessional type of situation where you go into the box, 

21 you shut the door and you say, "Bless me, Father, I have 

22 sinned.  It's been three weeks since my last confession."   

23 That's one model.  The Jehovah's Witnesses don't use that 

24 model.  Their's is more of a communal model.  

25 So when you heard arguments about "they didn't 
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 1 keep it confidential.  They told Max.  They told Holly.  

 2 They told Peter."  That's all within what they consider 

 3 confidential.  They didn't announce it at the Kingdom 

 4 Hall.  They didn't talk about it outside with their 

 5 family members or friends.  It's kept confidential.  It's 

 6 the model and practice that the Jehovah's Witnesses use.  

 7 And in Montana we don't distinguish between different 

 8 religions.  We don't say one is better than the other.  

 9 If it is established, it meets the exception.  

10 Now, the Judge has ruled as a matter of law that 

11 the exception doesn't apply to us.  And we understand 

12 that but what you have to do is go back in time and say 

13 in 2004 had anyone been told that?  I mean the law is 

14 written as it's written.  And now the Judge has told us 

15 in this case that it didn't apply.  But what you have to 

16 ask yourselves -- when you're asking did the Elders in 

17 Thompson Falls act with deliberate indifference -- 

18 deliberate indifference to the safety of somebody else, 

19 did they have a good faith reliance on the law?  The 

20 answer is "yes."  Don Herberger testified to that and 

21 Doug Chapel testified to that.  

22 One of the things you have to think about when 

23 you're considering malice as well is what the church 

24 actually knew.  So not only can you not look back at it 

25 with hindsight in terms of what the law is, what the 
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 1 legal ruling is, you have to look at what the church 

 2 actually knew.  The church -- Don Herberger said he 

 3 saw -- he admits it -- he saw occasionally Joni and Max 

 4 with Lexi in the congregation with 60, 70 other people.  

 5 He admits that.  But he also stated he didn't know of any 

 6 living arrangements.  He didn't know of any baby-sitting 

 7 arrangements.  Ivy admitted that she hadn't talked to 

 8 anyone at the church about a baby-sitting arrangement.  

 9 They simply didn't know that.  

10 So if it's not deliberate indifference for a mom 

11 to take her child to a known sexual molester's home, how 

12 can it possibly be deliberate indifference for church 

13 members, church Elders to simply see a child with the 

14 grandmother and step-grandfather and think anything 

15 different?  How can it be okay for the mom to understand 

16 and believe that that's a safe place for Lexi to be and 

17 not for the church?  Ask yourself that.  

18 Watchtower and CCJW obviously had no knowledge 

19 that Lexi was being delivered to Max every week by her 

20 mom.  And there has been no allegation of that.  Instead, 

21 the theory is just agency.  So what the plaintiffs have 

22 argued is that because Watchtower New York and CCJW 

23 provide advice and guidance to the local members, that 

24 therefore all the knowledge is to be imputed to them and 

25 that they actually control it and they are guilty of 
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 1 malice as well.  

 2 You heard Don Herberger testify.  He said, "We get 

 3 the guidance from the Elders" -- I'm sorry, "the Elders 

 4 get the guidance from Watchtower New York.  We read it.  

 5 We challenge it if we need to.  We abide by it if it's 

 6 correct."  At the time in 2004, when they got the 

 7 guidance from the legal department in Watchtower New 

 8 York, the law was that if you have a confidential 

 9 communication that is given to you and it's your 

10 established church practice to keep that confidential, 

11 you're not a mandated reporter.  They did not act with 

12 deliberate indifference.  

13 And when you get to the second page of the jury 

14 verdict form for Lexi, "Do you find by clear and 

15 convincing evidence" -- and, remember, that's a higher 

16 burden of proof and it has to be as to every single 

17 element of actual malice -- "Do you find by clear and 

18 convincing evidence that either of the defendants, 

19 Watchtower or CCJW, are guilty of actual malice?"  The 

20 answer to that is "No."  

21 You know, this has been a difficult case for 

22 everybody involved.  And, as I said, corporations are 

23 made up of people.  The local congregation in particular 

24 is made up of folks from here in Sanders County.  It's 

25 been a hard case and it has been an emotional case, I 
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 1 think, for everyone, I think, on both sides of the aisle.  

 2 But what you have to look at is separate out the emotion 

 3 from it and apply the facts to the law.  And there is an 

 4 instruction on that, too.  What you have to do is be 

 5 reasonable, use your common sense and make a 

 6 determination.  

 7 With Holly no report means there is no liability.  

 8 And even if you find there was a report, the statute of 

 9 law bars her claim -- the statute of limitation bars her 

10 claim as a matter of law.  

11 With Alexis, her injuries came about because her 

12 mom delivered her to Max Reyes, a known child molester.  

13 Her mom put her in harms way more than the congregation 

14 did.  

15 Now Mr. Smith will get up and talk after I'm done.  

16 And that's going back to the burden of proof.  Because 

17 they have the burden of proof, he gets to talk 

18 secondarily.  But I will ask -- and I imagine that he 

19 will, you know, challenge the statements that I've made 

20 to you and ask for the same amounts of money and the same 

21 verdicts that he asked for in his opening -- in the first 

22 part of his closing.  But I would ask that while you're 

23 listening to him and while you're back in the jury room 

24 deliberating, that you keep in mind everything I said and 

25 I just ask you for that consideration.  Thank you very 
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 1 much.  

 2 THE COURT:  Thank you, Ms. DeSoto.  Because 

 3 the plaintiffs generally have the burden of proof, the 

 4 plaintiff is allowed to go last for the limited purpose 

 5 of responding to the statements made by defense counsel.  

 6 Mr. Smith.  

 7 MR. SMITH:  What do we know people do when 

 8 they're caught red-handed?  They deny that it took place 

 9 and they try to blame someone else.  And that's exactly 

10 what we've heard here today.  First they tried to fight 

11 over 2004 and say "we're not responsible.  We're not 

12 liable."  And what do we know at the end of this trial 

13 that the Court has ruled on?  They broke the law.  "Oh, 

14 well, we're caught red-handed on 2004, let's fight '98."  

15 They say '98 never happened.  

16 But, you know what, eventually, given enough time, 

17 the truth comes out.  And it took until today and 

18 Ms. DeSoto standing up here, when the truth finally came 

19 out because they're backed into a corner.  They say, 

20 "We've got to blame somebody else.  Let's blame Ivy."  

21 And what did they do to blame her?  They based all the 

22 blame on Ivy on the 1998 report they've been telling us 

23 never happened.  

24 And so still backed in the corner what's the next 

25 thing they've tried to do to try to avoid accepting any 
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 1 responsibility -- because I haven't heard anybody stand 

 2 up and accept a shred of responsibility for violating the 

 3 law -- they give you some mumbo jumbo about 

 4 confidentiality.  They try to tell you what the law is.  

 5 The Court tells you what the law is.  And if you look 

 6 through the instructions, nowhere is the Court going to 

 7 tell you anything about the law having to do with 

 8 confidentiality.  And that's because the Court had ruled 

 9 on it and she has not told you what the law is.  The 

10 Court tells you that.  

11 And here's where their confidential mumbo jumbo is 

12 just a bunch of talking in circles and why it fails and 

13 it tells you something about the defense of this case.  

14 Peter goes to the Elders at Thompson Falls.  Do they keep 

15 what he told them confidential?  No.  They tell Holly.  

16 Holly reports.  Do they say, "Oh, we're clergy members, 

17 we have to keep this confidential"?  No.  They go tell 

18 the child molester.  Well, what's their argument?  Well, 

19 "We're a religion.  We're special.  We get to define 

20 confidentiality any way we so choose and we're going to 

21 define confidential to mean telling the very person that 

22 is abusing these kids."  That's why it fails and that's 

23 why, given enough time, the truth eventually comes out.  

24 I'm going to disagree with something that defense 

25 counsel said.  This is not just a case about reporting.  
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 1 This is a case about enforcing Montana laws and 

 2 protecting children from being abused.  

 3 Now, a lot of time was spent on one of Holly's 

 4 questions.  I just want to give you one thing to look at.  

 5 That's the statute of limitations question.  That's 

 6 they're argument, she waited too long.  And you heard a 

 7 lot of arguments about when Holly knew that she was 

 8 having problems.  Fair enough.  

 9 When you read Question Number 2, I want you to 

10 look at what the whole sentence says.  There are two key 

11 words.  The question is not when she knew she was harmed.  

12 The question is when she knew that her injury -- the two 

13 words are, "was caused" by the childhood sex abuse.  We 

14 had to bring in doctors that evaluated her to make that 

15 diagnosis.  They told you when she knew, that it was 

16 painful when it hurt, that she didn't like it.  The 

17 question is, when did she know when it was caused.  That 

18 wasn't until 2015.  

19 This is not a case that is just about reporting, 

20 it's about childhood sex abuse.  And when you catch me 

21 outside of this courtroom and you say, "Hey, Neil, tell 

22 me about your childhood," I have to tell about growing up 

23 on the Gulf Coast.  I can tell you about playing outside 

24 until mom yelled that it was time to come in for supper.  

25 I can tell you about the things I did with my dad and, if 
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 1 we're sitting and chatting, you're going to tell me the 

 2 same kind of memories.  For these two girls, when asked 

 3 them about their childhood, their childhood was destroyed 

 4 by what a known child molester did to them and it was 

 5 destroyed by a church that let them down and violated the 

 6 law.  

 7 Now, a few years from -- maybe it's 5, maybe it's 

 8 10, 15 -- somebody is going to tell you, "I got a jury 

 9 summons."  And you are going to think back on this moment 

10 when you served on this trial and you are going to 

11 remember that you were part of a proud jury that stood up 

12 and enforced the law and gave a verdict that made a 

13 difference and protected not just two people in front of 

14 you in the courtroom but it protected other children from 

15 being abused in the future.  Thank you, your Honor.  

16 THE COURT:  Thank you, Counsel.  All right.  

17 In a moment we will swear the bailiffs and then the case 

18 will be in your hands.  These (indicating) are the jury 

19 questionnaires -- jury verdict forms.  Please use the one 

20 with the paper clip as your one and only actual -- I see 

21 some of you may have been making notes on the others but 

22 it's important we don't get them mixed up.  

23 I'm going to send in with the bailiffs -- this 

24 (indicating) is just a jury questionnaire.  It's 

25 voluntary.  It's anonymous.  If you feel like filling it 
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 1 your Honor.  

 2 MR. SMITH:  It's actually under "Agreed 

 3 Facts," your Honor.  

 4 MR. MOLLOY:  "Agreed Facts."  

 5 THE COURT:  All right.  So the parties are 

 6 stipulating to the Court reading Agreed Facts Number 14 

 7 and 15, correct?  

 8 MR. SMITH:  Yes, your Honor.  Those are two 

 9 net worth facts.  

10 MS. DeSOTO:  That's correct, your Honor.

11 THE COURT:  All right.  These are agreed 

12 facts that the parties submitted in their Pretrial Order 

13 before the trial.  CCJW's net worth is $49,991,000.  

14 Agreed Fact 15:  Watchtower New York's net worth is 

15 $1,590,239,000.  All right.  The plaintiff may proceed.  

16 MR. SMITH:  Yes, your Honor.  If I could 

17 just set up a board real fast.  

18 (Whereupon, a pause was taken in the proceeding.)

19 MR. SMITH:  May it please the Court, ladies 

20 and gentlemen of the jury.  You were given a verdict form 

21 and in that verdict form you answered the question 

22 finding that defendants acted with malice with respect to 

23 certain actions.  One of the things that's important for 

24 you to consider at this point -- Mr. Taylor, I'm just 

25 going to write down the numbers that the Judge read.  
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 1 MR. TAYLOR:  Okay.  

 2 MR. SMITH:  So the Judge just read to you 

 3 two numbers and I wanted to write them down and make sure 

 4 that you had those.  We have Watchtower New York.  And 

 5 one of the things that you need to consider for this 

 6 phase of the trial is the net worth of Watchtower New 

 7 York.  So I'm going to write that down and tell you why 

 8 that's important.  

 9 Watchtower's net worth is $1.5 billion dollars 

10 with a "b."  I can write the full number.  It's 

11 1,590,000,000.  I'm going to just round it down to save 

12 you guys time.  So it's 1 billion, 500 million -- I have 

13 to make sure I get the numbers correct.  It's $1.5 

14 billion.  

15 The Christian Congregation of Jehovah's 

16 Witnesses -- and keep in mind when I tell you these 

17 numbers, the Judge read them to you as agreed facts 

18 because defendants have stipulated to it so you can take 

19 it as true.  So CCJW, their net worth -- I'm just going 

20 to round down to save everybody time -- is $49 million.  

21 Now, when you find that somebody acts in malice, 

22 punitive damages are appropriate.  And the purpose of 

23 punitive damages is to punish someone or to deter their 

24 conduct.  And in a case like this what is important is to 

25 send a message to the Jehovah's Witnesses organization 
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 1 that you must obey the law and you cannot ignore the 

 2 safety of children and expose them to known pedophiles.  

 3 In order to send that message -- remember, their 

 4 headquarters are in New York and it's important to send a 

 5 message from here in Montana that it is loud enough that 

 6 it will be heard in those office headquarters in New 

 7 York.  

 8 Here is the example that I like to give.  If you 

 9 have $100 and I want to get your attention, is taking 10 

10 of those dollars going to get your attention or will it 

11 take more than that?  Here's why I tell you that.  If you 

12 take -- I'm just going to put Watchtower New York 

13 (indicating).  If you just award punitive damages of 10 

14 percent of -- imagine them having $100 and say I'm going 

15 to take 10 from you, that is $150 million.  Maybe that's 

16 enough, maybe it takes more than that but I tell that to 

17 you just as a baseline.  

18 With CCJW, if you are attempting to get their 

19 attention in New York, and you say "I'm going to get your 

20 attention with 10 percent of your net worth, 10 out of 

21 your $100," that is $4.9 million.  

22 You'll be asked during this phase of the trial to 

23 determine what amount is a proper amount to send them a 

24 message by saying, "When your conduct is in malice, you 

25 have to be punished.  We don't want you to do this again.  
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 1 And we don't want others to do the same thing."  These 

 2 (indicating) are the numbers that I think are the minimum 

 3 for getting somebody's attention and I leave the 

 4 appropriate amount in your discretion.  Thank you, your 

 5 Honor.  

 6 THE COURT:  Thank you, Counsel.  For the 

 7 defense.  

 8 MR. TAYLOR:  Ladies and gentlemen of the 

 9 jury, you know, I spoke to you earlier in the trial and 

10 my name is Joel Taylor.  And I am one of Jehovah's 

11 Witnesses.  And what happened in this courtroom was a 

12 tragedy and I'm sorry that you had to take time out of 

13 your schedule to deal with such a horrible topic.  You've 

14 heard details and descriptions of conduct that will 

15 likely stay with you for sometime.  And on behalf of 

16 those two corporations, I want to apologize to you and 

17 also want to apologize to both plaintiffs.  

18 It's sobering to think that Jehovah's Witnesses -- 

19 their faith is different and it's not like others.  And 

20 sometimes when we're different we're viewed with 

21 skepticism.  You heard in the closing that our beliefs 

22 are mumbo jumbo.  And we understand that.  We're not 

23 universally liked but I want to tell you a little bit 

24 about both corporations.  

25 Watchtower has been in existence since 1909.  It's 
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 1 primarily a publisher of Bible literature.  And it owns 

 2 property in New York.  It engages in relief work, 

 3 Hurricane Katrina -- 

 4 MR. SMITH:  Outside the scope, your Honor.

 5 THE COURT:  Overruled.  

 6 MR. TAYLOR:  It is a charity that engages in 

 7 relief work.  The relief work is not limited to Jehovah's 

 8 Witnesses.  The Bible publications that Jehovah's 

 9 Witnesses offer are offered at no charge and it is 

10 donations that drive the work of Jehovah's Witnesses and 

11 we would certainly like to continue that work.  Obviously 

12 this is a challenging case and we respect your judgment. 

13 As it relates to CCJW, it also does and provides 

14 schools.  It provides training and education, reading.  

15 It is of a religious nature but it is a not-for-profit- 

16 generating corporation.  

17 You know, the Bible says that children are a trust 

18 from God.  And we firmly believe that.  We also firmly 

19 believe that it's important to follow the law.  It's one 

20 of our deeply held religious beliefs.  

21 Our understanding of the law was wrong and you 

22 have spoken very loudly and we've heard you.  I would 

23 only ask that you allow us to continue our charitable 

24 activities and that you understand that your verdict that 

25 you've already entered has spoken very loudly.  Thank 
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 1 you.  Nothing further, your Honor.

 2 THE COURT:  Thank you, Counsel.  Did you 

 3 wish to close?  

 4 MR. SMITH:  Yes.  We can all see what has 

 5 happened here.  There hasn't been a word of apology until 

 6 this jury spoke.  They haven't heard the message and 

 7 that's what punitive damages are for.  And these 

 8 (indicating) are the numbers that will send that message 

 9 to them.  Thank you.

10 THE COURT:  Thank you, Counsel.  At this 

11 time I am going to read you Instruction Number 32.  "In 

12 determining the amount of punitive damages, you should 

13 consider all of the attendant circumstances, including 

14 the nature, extent and enormity of the wrong, the intent 

15 of the party committing it, the amount allowed as actual 

16 damages and generally all of the circumstances attending 

17 the particular act involved, including any circumstances 

18 which may operate to reduce without wholly defeating 

19 punitive damages.  

20 "Punitive damages should be in such an amount as 

21 will deter the defendant from and warn others against 

22 similar acts of misconduct.  Thus, the wealth of the 

23 defendant is a fact to be considered by you in 

24 determining the amount of punitive damages."

25 With that I am going to instruct you to return to 
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